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Th H E inhabitants of this continent have now an eafy and advantage- 


ous opportunity of effectually eftablifhing literary manufactures 
in the Britifh colonies, at moderate prices calculated for this meridian, 
the eftablifhment of which will abfolutely and eventually produce mental 
improvement, and commercial expanfion, with the additional recom- 
mendation of poffitively faving thoufands of pounds to and among the 
inhabitants of the Britifh empire in America.—Thus-—The importation of 
one thoufand fets of Blackftone’s Commentaries, manufactured in Europe, at 
ten pounds per fet, is fending very near ten thoufand pounds acrofs the great 
Atlantic ocean. Whereas—One thoufand fets manufactured in America, 
and fold at the {mall price of three pounds per fet, is an actual faving of fe- 
ven thoufand pounds tothe purchafers, and the identical three thoufand 


pounds which is laid out for our own manufactures is ftill retained in the 


country, being diftributed among manufacturers and traders, whofe refidence 
upon the continent of courfe caufeth the money to circulate from neighbour 


to neighbour, and by this circulation in America there is a great probability 


of its revolving to the very hands from which it originally migrated.— 


American Gentlemen or Ladies who, at this juncture, retain any degrees 
of that antient and noble, but now almoft extinguifhed, affection denominated 
patriotifm, and are now pleafed to exemplify it by extending with celerity 


and alacrity their aufpicious patronage through the cheap mode of repofing 


their names and refidences (0 money expected till the delivery of an equivalent } 
with any Bookfeller or Printer on the continent, as intentional! purchafers of 


any of the literary works now in contemplation to be reprinted by fubfcripti- 
on in America----will render an effential fervice to the community, by en- 


couraging native manufactures----and therefore deferve to be had in grateful 


~ remembrance----by their country---by pofterity---and by their much oblig- 


ed, humble fervant, the Publifher--- 


ROE RUD Aids Te 


SUBSCRIPTIONS for Hume, Blackftone, and Fergufon, are re- 
ceived by faid Bell, at the late Union Library, in Third-ftreet, Philadelphia ; 


and by the Bookfellers and Printers in America. 


Printed SPECIMENS, with Conditions annexed, for reprinting the. 
above Books by Subfcription, may be feen at all the great Towns in Ame~. 
Tica. 


Lately Publifbed, 


[An American Eprrion, complete in Three Volumes OGavo] 


- And may now be purchafed from the feveral BooksELLERs in AMERICA, 
neatly bound and lettered, Price only Four Dollars and One Fourth of 
a Dollar, or the three Volumes fewed in blue Boards, at the fmall Price 
of Fhree Dollars, although the Britifh Edition is fold at Fifteen Dollars. 
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His, f OR ¥% 08 CHA Bigs 
EMPEROR or GERMANY, 


And of all the er ie Be oms and STATES in Eun pre, 


: during his Neh ; 


Ys, To which is prefixed, a View of the ProGress of Soci TY i 
in Europe, from the Subverfion of the Roman Empire to 
the Beginning of the Sixteenth Century. Confirmed by 


HisroricaL Praoors and ILLUSTRATIONS. 


* Noblenefs of Sentiment, Perfpicuity of Reafoning, Sublimity o a 
me sie and Elegance of Compofition; with illuftrious InftruGtion, judici- | 
oufly diffyufed throughout this literary Performance, hath eftablifhed its ~ 
Reputation equal, if not fuperior to the moft celebrated modern productions 


in the Hiftorical Worlds 


ROBERT BELL, Booxszrizr, 


{4 the late UNION LIBRARY, in Philadelvhia,] 


| 
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_ BENG encouraged by feveral Gentlemen of Eminence in the different 
Provinces, to undertake the Re-publication of the following kterary Works 
in America, doth by this Conveyance, Give Notice, he hath now ready to be 
feen, at the Bookfellers Shops in the capital Towns on the American Continent, 
printed PROPOSALS, with Specimens and Conditions annexed, for 


Lome P RENTING BY SUBS GRIP I O.N; 
[No Money expected except on the Delivery of each Volume | 
PUME’*s eLEGANtT History of ENGLAND, 


in E1ent Votumes O€avo, at One Dollar each Volume, which 
is only Hight Dollars for the whole Set, although the Quarto Edition is 


SOLD at Thirty Dollars. 
4 ALSO, 


FERGUSON’s celebrated Effay on the Hiftory of Crvit Society, 
in One Votume, Odtavo, at One Dollar, although the Britifh Edition is 
— SOLD at Four Dollars. 


i ADVERTISEMENT 


to the American EeeA of Robertfon’s Hiftory of Charles the Fifth, prefix- 
ed to the third volume of that: work, where the practice of all the people in 
‘the kingdom of Ireland, and the fplendid authority of that magnificent Ora- 
bs? of Knowledge, the learned judge Blackftone, concerning ‘he internal Je- 
fla ‘ion of colonies, are produced as fufficient fupport for Ae ats to per- 
ere in re-printing any, or every work of excellence, without the fmallef 
infraion of the Britith embargo upon literature.----- And if an exiftence 
t: ~ breathes who wifheth to enjoy a {maller fhare of liberty than the good people 
: of Treland,- “---= may not Americans, with great propriety wills he would 


Ly i ee 6© Aland! where onze may pray with curs d intent, 
es | &¢ Oh! wiay they never fuffer banifhment. 


tae 

uv a N Y perfon poffefled of the moft minute doubt, concerning the legali-~ 
i ze ty of literary publications in America, may be fully fatisfied of their’ 
K Pa. FeGitude, by looking into the Editor’s addrefs to the numerous fubfcribers 
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A LIST ofthe Encovuraczers NAMES will be publifhed 
f-*® in the rourru Volume of this WORK; and all GENTLE- 


meEN that now choofe to become Susscrizers, may be fupplied 
swith the First Volume at the moderate Price of Two DoLLars. 


SoU BS CRIEPTION Si CREeRECHI vad, S™ 


ROBERT BELL, BooxsELLer, 


(At the late UN10N Lisrary in Third-fireet, PHILADELPHIA, ) 


And by all the Printers and Booxserters in AMERICA. 


The sEconD, THIRD, and FourTH Volumes will be forwarded 
as expeditioufly as poflible, and delivered to the SuBSCRIBERS y 
at the Price of Two Doxtars each. 


Memorandum. This Volume can only be fold to thofe GENTLE- 
MEN who are willing to fubfcribe for the whole of thofe celebrated 
ComMENTARIES, by giving intheir Names as KNCOURAGERS. 


Ty PAT Independent Gentlemen and Scholars, as well as 
every Magiftrate, civil Officer and Lawyer, ought to poffefs this 
SPLENDID and useFuL WORK: Therefore the Ep1ror hopeth, 
Patriotifm to encourage native FABRICATIONS, with the Advantage 
of faving feven Pounds in the Purchafe of ten Pounds Worth,— 


The Britith Edition being fold at Ten Pounds Pennfylvania Currency, | | 


together with that innate Thirft for Knowledge, which 1s fo ad- 


mirably ingrafted in the Contexture of the human Mind ;———— 
will nobly animate all, whofe Ideas are expanded in fearch 


of Knowledge, to encourage this AMERICAN EDITION. 


A 


Content of Spirit muft from Science flow, 
For ’tis a Godlike Attribute to know. | Prior. 
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IN FOUR BOOKS. 


‘Six WILLIAM BLACKSTONE, Kwr. 


_ ONE OF HIS MAJESTY’s JUDGES OF THE COURT OF COMMON PLEAS. 
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THE QU EEN’S MOST EXCELLENT MAJESTY, 


THE FOLLOWING VIEW 


OF THE LAWS AND CONSTITUTION 


-. 


OF ENGLAND, 


: | THE IMPROVEMENT AND PROTECTION OF WHICH 
HAVE DISTINGUISHED THE REIGN 
OF HER MAJESTY’S ROYAL CONSORT, 
1 8, 


WITH ALL GRATITUDE AND HUMILITY, 


MOST RESPECTFULLY INSCRIBED 


BY HER DUTIFUL 
AND MOST OBEDIENT 


Dilek Ve ASNA LS 


WILLIAM BLACKSTONE. 


PREFACE. 


1H E following fheets contain the fubftance of a 
courfe of lefures on the laws of England, which 
_ were read by the author in the univerfity of OxForD. 
_ His original plan took it's rife in the year 1753: and, 
notwithftanding the novelty of fuch an attempt in this 
age and country, and the prejudices ufually conceived 
againft any innovations inthe eftablifbed mode of educa- 
tion, be had the fatisfactionto find (and he acknowleges 
it with amixture of pride and gratitude) that his en- 
deavours were encouraged and patronized by thofe, 
both in the unvoerfity and out of it, whofe good opini- 
on and efteem he was principally defirous to obtain, 


THE death of Mr Viner in 1756, and his ample 
__ benefattion to the univerfity for promoting the fudy 
of the law, produced about two years afterwards a re- 
gular and public cftablifhment of what the author had 
privately undertaken. The knowlege of our laws and 
| meio was adopted as a liberal fetence by general 
academiucal 


il P Roba CG te 


academical authority ; competent endowments were 
lecreed for the fupport of a letturer, and the per- 
petual encouragement of fiudents ; and the compiler 
of the enfuing commentaries had the honour to be elec- 


ted the frrft Vinerian profeffor. 
IN this fituation he was led, both by duty and in- 


(lination, to inveftigate the elements of the law, and 
the grounds of our civil polity, with greater. afiduity 
and attention than many have thought it neceffary to 
do. . And yet all, who of late years have attended the 
public adminiftration of. ‘juftice, muft be fenfible that 
a mafterly acquaintance with the general fpirit of 
laws and the principles of univerfal jurifprudence, 
combined with an accurate knowlege of our own mut- 
aicipal conftitutions, their original, reafon, and bif- 
tory, bath given a beauty and energy to many mo- 
dern judicial decifions, with which our anceftors 
were wholly unacquainted. If, in the purfuit of 
thefe inquiries, the author hath been able to rectify 
any errors which either himfelf or others may have 
heretofore imbibed, his pains will be Sifficiently an- 
wered + and, ifin fome points he is ftill miftaken, 
the candid and judicious reader will make due allow- 
ances for the difficulties of afearch fo new, fo extci- 
five, and fo laborious, 


2 Nov. 1765. 
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cr I F any Reaper of this Edition meets with fome Worss uncommonly 
fpelled, he is requefted, not haftily to blame the American Epitor; 
becaufe Report fayeth, the rasr Briti/> Epitiom was correéted under 

the immediate Infpection of the learned AuTHoR, and it has of late been 

the Practice of feveral great Men to {pell many Words in theit own pe- 

culiar Manner.—Therefore, the American Evitor, to make this American 
Epition a perfec? Tranfeript of the past Briti/o Evition, hath ad- 
“hered to it as /iterally as pofible. ; 
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SECTION THE FIRST, 


On true STUDY of THE LAW *, 


Mr. Vick-CuHanchLLox, AND GENTLEMEN OF 
: gare “UNIVERSITY, 


HE general expectation of fo numerous and res 
_fpectable'an audience, the novelty, and (lL may 
add) the importance of the duty required from this 
chair, muft unavoidably be produétive of ereat difs 


fidence and apprehenfions in him who has the ho- 


nour to be placed in it. He mutt be fenfible how much will de- 


pend upon his conduct in the infancy of a fludy, which is now 


firft adopted by public academical authority ; which has generally 
been reputed (however unjuftly) of a dry and unfruitful nature ; 
and of which the theoretical, elementary parts have hitherto re- 
ceived a very moderate fhare of cultivation. He cannot but re- 
flect that, if either his plan of inftruétion be crude and injudi- 
_ ious, or the execution of it lame and fuperficial, it will cafta 
_ damp upon the farther progrefs of this moft ufeful and moft ra- 
_ = tional branch of learning ; and may defeat for a time the public- 
(Tie ( i. AA . {pirited 
A ; | 
8 


Read in Oxford. at the opening of the Vinerian lectures; 25 O&, 1753. 
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{pirited. defion ofour wife and munificent benefactor. And this 
he muft more efpecially dread, when he feels by experience how 
unequal his abilities are (unaflifted by preceding examples) to 
complete, in the manner he could with, fo extenfive and arduous 
a tafk; fince he freely-confeffes, that his former more private 
attempts have fallen very fhort of his own ideas of perfection. 
And yet the candour he has already experienced, and this laft 
tranfcendent mark of regard, his prefent nomination by the free | 
and unanimous fuflrage of a great and learned univerfity, (an 
honour to be ever remnembered with the deepeft and moft affec- 
tionate gratitude) thefe teftimonies of your public judgment muft 
entirely fuperfede his own, and forbid him to believe himfelf to- 
tally infufficient for the labour at leaft of this employment. One 
thing he will venture to hope for, and it certainly fhall be his: 
conftant aim, by diligence and attention to atone for his other 
defects ; efteeming, that the beft return, which he can poflibly 
make oe your favourable opinion of his capacity, will be his 
unwearied endeavours in fome little degree to deferve it. 


‘Tue ‘f{cience thus committed to his charge, to be cultivated, 
methodized, and-explained in a courfe of academical lectures, is 
that of the laws and conftitution of our own country : a {pecies 
of knowledge, in which the gentlemen of England have been 
- more remarkably deficient than thofe of all Europe befides. In 
moft of the nations on the continent, where the civil or imperial 
law,-under different modifications, is clofely interwoven with the 
municipal laws of the land, no gentleman, or at leaft no {cholar, 
thinks his education is completed, till he has attended a courfe 
or two of leGtures, both upon the inftitutes of Juftinian and the 
local conftitutions of his native foil, under the very eminent pro- 
feffors that abound in their feveral univerfities. And in the nor- 
thern parts of our own ifland, where alfo the municipal laws are 
frequently connected with the civil, it is difficult to meet with 
a perfon of liberal education, who is deftitute of a competent 
‘Knowledge in that fcience, which is to be the guardian Of his 
natural rights and the rule a his civil conduct. 


§, I. 


+ Nor have the imperial laws been totally neglected even in 
the Englifh nation. <A general acquaintance with their decifions 
has ever been defervedly confidered as no fmall accomplifhment 
of a gentleman ; and a fafhion has prevailed, efpecially of late, 
to tranfport the growing hopes of this ifland to foreign univer- 
fities in Switzerland, Germany, and Holland; which, though 
infinitely inferior to our own in every other confideration, have 
been looked upon as better nurferies of the civil, or (which is 
nearly the fame) of their own municipal law. In the mean time, 
it has been the peculiar lot of our admirable fyftem of laws, ta 
be neglected, and even unknown, by all but one practical pro- 
feflion; though built upon the foundeft foundations, and ap- 
proved by the experience of ages. 

Far be it from me to derogate from the ftudy of the civil 
law, confidered (apart from any binding authority) as a collection 


of the Law. - ag 


~. of written reafon. Noman is more thoroughly perfuaded of the 


general excellence of its rules, and the ufual equity of its deci- 
fions, nor is better convinced of its ufe as well as ornament to 


the fcholar, the divine, the ftatefman, and even the common, 


_lawyer. 
crifice our Alfred and Edward to the manes of Theodofius and 


But we muft not carry our veneration fo far as to fa- 


Juftinian: we muft not prefer the edict of the praetor, or the 


_ refcript of the Roman emperor, to our own immemorial cuttoms, 


or the fanctions of an Englifh parliament; unlefs we can alfo 


prefer the defpotic monarchy of Rome and Byzantium, for whofe 


meridians the former were calculated, to the free conftitution of 
Britain, which the latter are adapted to perpetuate. 


WituHour detracting therefore from the real merit which 
abounds in the imperial law, I hope I may have leave to aflert, 


that if an Englifhman muft be ignorant of either the one or the 


_ other, he had better be a ftranger to the Roman than the Englifh 
‘inftitutions. For I think it an undeniable pofition, that a com- 
-Petent Knowledge of the laws of that fociety, in which we live, 
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is the proper accomplifhment of every gentleman and fcholar ; 
an highly ufeful, Thad almoft faid effential, part of liberal and 
polite education. Andin this I am warranted by the example of 
ancient Rome ; where, as Cicero informs us*, the very boys were 
obliged to learn the twelve tables by heart, as a carmen necefjarium: 
or indifpenfable leflon, to imprint on their tender minds an early 
knowlege of the laws and conftitution of their country. ) 


Bur as the long and univerfal negle& of this ftudy, with us 
in England, feems in fome degree to call in queftion the truth of 
this evident pofition, it hall therefore be the bufinefs of this 
introductory difcourfe, in the firft place, to demonftrate the uti« 
lity of fome general acquaintance with the municipal law of the 
land, by pointing out its particular ufes in all confiderable fi« 
tuations of life. Some conjectures will then be offered with 
regard to the caufes of neglecting this ufeful ftudy: to which 
will be fubjoined a few reflexions on the peculiar propricty of 
reviving it in our own univeriities, he, 


ey 


Anp, firt, to demonftrate the utility of fome acquaintance 
with the laws of the land, let us only reflect a moment on the 
fingular frame and polity of thatland, which is governed. by this 
fyitem of laws. A land, perhaps the only one in the univerfe, 
in which political or civil liberty-is the very end and {cope of the 
conftitution®. This liberty, rightly underitood, confifts in the 
power of doing whatever the laws permit °; which is only to be 
effected by a general conformity of all orders and degrees to thofe 
equitable rules of action, by which the meaneft individual is pros 
tected from the infults and opprefion of the greateft. As there- 
fore every fubject is interefted in the prefervation of the laws, it 
is incumbent upon every man to be acquainted with thofe at leaft, 


- with which he is immediately concerned; left he incur the.cen- 


fure, as well as inconvenience, of living in fociety without know- 


ing the obligations which it Jays him under. And thus much _ 


f ~ Inay 
* De Lege. 2.93, © Facultas ejus, quod cuique facere libet, nife 
 Montefq. Ep. Lod tt. 6. §. qudvi, aut jure prohibetur. Infk. i. 4. iL 
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may fuffice for perfons of inferior condition, who have neither, 
time nor capacity to enlarge their views beyond that contracted. 
{phere in which they are appointed tomove. But thofe, on whom 
nature and fortune have beftowed more abilities and greater lei- 
-fure, cannot be fo eafily excufed. Thefe advantages are given 
them, not for the benefit of themfelves only, but alfo of the pub- 
lic: and yet they cannot, in any fcene of life, difcharge properly 
their duty either to the public or themfelves, without fomedegree 
of knowledge in the laws. To evince this the more clearly, 

it may not be amifs to defcend to a few particulars. 


Ler us therefore begin with our gentlemen of independent 
eftates and fortune, the moft ufeful as well as confiderable body 
of men in the nation; whom even to fuppoie ignorant in this 
branch of learning is treated by Mr. Locke “ asa itrange abfur- 
dity. It is their landed property, with its long and voluminous 
train of defcents and conveyances, fettlements, entails, and in- 
cumbrances, that forms the moft intricate and moft exténfive 
object of legal knowledge. ‘The thorough comprehenfion of thele, 
in all their minute diftinctions, is perhaps too laborious a taik 
for any buta lawyer by profeflion yet ftill the underftanding of 

a few leading principles, relating to eftates and conveyancing, 
may form fome check and guard upon a eentleman’s inferior 
agents, and preferve him at leaft from very grofs and notorious 
‘gmpolition. 


' Acain, the policy of all laws has made fome forms ne- 
ceflary in the wording of laft wills and teftaments, and more with 
regard to their atteftation. An ignorance in thefe muft always be 
of dangerous confequence, to fuch as by choice or neceflity com- 
pile their own teftaments without any technical afliftance. Thofe 
who have attended the courts of juftice are the beft witnefles of 
the confufion and diftreffes that are hereby occafioned in families 5 
pod of the difficulties that ayife in difeerning the true meaning 
| eS fr of 
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of the teftator, or fometimes in difcovering any meaning at all: 
fo that in the end his eftate may often be vefted quite contrary to 
thefe his enigmatical intentions, becaufe perhaps he has omitted 
one or two formal words which are neceffary to afcertain the 
fenfe with indifputable legal precifion, or has executed his will 
in the prefence of fewer witnefles than the law requires, . 


Bur to proceed from private concerns to thofe of a more 
public confideration, All gentlemen of fortune are, in confe= 
quence of their property, liable to be called upon to eftablifh 
the rights, to eftimate the injuries, to weigh the accufations, ‘and 
fometimes to difpofe of the lives of their fellow-fubjects, by ferv- 
ing upon juries. In this fituation they have frequently a right 


to decide, and that upon their oaths, queftions of nice importance, ~ 


in the folution of which fome legal {kill is requifite ; efpecially 


where the law and the faé, as it often happens, are intimately, 


blended together. And the general incapacity, even of our beft 
juries, to do this with any tolerable propriety, has greatly debafed, 
their authority ; and has unavoidably thrown more power into, 
the hands of the judges, to direét, control, and even reverfe 
their verdicts, than perhaps the conftitution intended, 


Bur itis not as a juror only that the Englith gentleman is 
called upon to determine queftions of right, and diftribute juftice 
to his fellow-fubjects: it is principally with this order of men 
that the commufiion of the peace is filled. And herea very ample 


field is opened for a gentleman to exert his talents, by maintain- - 


ing good order in his neighbourhood ; by punifhing the diflolute 
and idle; by protecting the peaceable and induftrious; and, 
_ above all, by healing petty differences and preventing vexatious 

profecutions. But in order to attain thefe defirable ends, it is 
neceflary that the magiftrate fhould underftand his bufinefs ; and 
have not only the will, but the power alfo, (under which muft 
be included the knowledge) of adminiftring legal and effectual 
Juftice. Elfe, when he has miftaken his authority, through paf- 
fion, through ignorance, or abfurdity, he will be the object of 


% 


contempt — 


: 


contempt from his inferiors, and of cenfure from thofe to 
whom he is accountable for his conduct. 
Yer farther; moft gentlemen of confiderable property, at 
fome period or other in their lives, are ambitious of reprefenting 
their country in parliament: and thofe, who are ambitious of 
receiving fo high a truft, would alfo do well to remember it’s 
nature and importance. They are not thus henourably diftin- 
guifhed from the reft of their fellow-fubjeQs, merely that they 
may privilege their perfons, their eflates, or their domettics ; 
that they may lift under party banners; may grant or With-hold 
‘fupplies; may vote with or vote againit a popular or tinpopular 
adminiftration; but upon ¢confiderations far more interefting and 
important. They are the guardians of the Englifh conftitution ; 
the makers, repealers, and interpreters of the Englifh laws 3 
delegated to watch, to check, and to avert every dangerous in- 
novation, to propofe, to adopt, and to cherith any folid and wells 
weighed improvement; bound by every tic of nature, of honour, 
and of religion, to tranfmit that conftitution and thofe laws to 
their pofterity, amended if poflible, at leaft without any dero- 
gation. And how unbecoming muft it appear in a member 
~ of the legiflature to vote for a new law, who is utterly igno- 
rant of the old! what kind of interpretation can he be en- 
abled to give, who is a ftranger to the text upon which he 
comments! . 


_InpdEED it is perfe€tly amazing, that there fhould be no other 
ftate of life, no other occupation, art, or fcience, in which fome 
method of inftruction is not looked upon as requifite, except only — 
the {cience of legiflation, the nobleft and moft difficult of any. 
Apprenticethips’are held neceffary to almoft every art, commer- 
‘cial or mechanical: a long courfe of reading and ftudy mute 
form the divine, the phyfician, and the practical profeflor of the 
_ laws: but every man of fuperior fortune thinks himfelf dorn a 
legiflator. Yet Tully was of a different_opinion: “ it is necef+ 
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*¢ fary, fays he* , fora fenatne to be thoroughly acquainted with 
«« the conftitution; and this, he declares, isa knowledge of the 
“* moft extenfive nature; a matter of fcience, of diligence, of 
“ reflexion ; without which no fenator can poflibly be fit for 
Be his oltice.y 


T’u« mifchiefs that have arifen to the public from inconfide- 
rate alterations in our laws, are too obvious to be called in quef- 
tion; and how far they have been owing to the defective educa- 
tion of our fenators, is.a point well worthy the public attention. 
The common law of England has fared like other venerable.edi- 
fices of antiquity, which rafh and unexperienced workmen have 
ventured to new-drefs and refine, with all the rage of modern 
improvement. Hence frequently it’s fymmetry has been de- 
itroyed, it’s proportions diftorted, and it’s majeltic fimplicity ex- 
changed for {pecious embellifhments and fantaftic novelties. For 
to a the truth, almoft all the perplexed queftions, almoft all the 
niceties, intricacies, and delays (which have fometimes difgraced 
the Englith, as well as other, courts of juftice) owe their origi- 
nal not to the.common law itfelf, but to innovations that have 
been made in it by aéts of parliament; “ overladen (as fir Ed- 
** ward Coke exprefles it " with provifoes and additions, and 
*¢ many times on a fudden penned or corrected by men of none 
* or very little judgment in law.” This great and well-expe- 
rienced judge declares, that in all his time he never knew two 
queftions made upon rights merely depending upon the common 
law ; and warmly laments the confufion introduced by ill-judg- 
ing and unlearned legiflators. “ But if,’’ he fubjoins, ¢ 2¢ts of par- 
** liament were after the old fafhion penned, by fuch only as 
** perfectly knew what the common law was before the making 
“* of any act of parliament concerning that matter, as alfo how 
“« far forth former ftatutes had provided remedy for former mil- 
<¢ chiefs, and defects difcovered by CRPETICNCE then fhould very 

EL few 
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hoc omne {cientie, diligentia, memoria eft ; 


« 
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«: few queftions in law arife, and the learned fhould not fo often 
«and fo much perplex their heads to make atonement and. 
«< peace, by conftruction of law, between infenfible and dif- 
“ agreeing words, fentences, and provifoes, as they now do.” 
And it this inconvenience was fo heavily felt in the reign of 
queen, Elizabeth, you may judge how the evil is increafed in 
later- times, when the ftatute book is fwelled to ten times a lar- 
ger bulk; unlefs it fhould be found, that the penners of our 
modern ftatutes have proportionably better informed themfelves 
in the knowlege of the common law. 


WaT is faid‘of our gentlemen in general, and the propriety 
ef their application to the ftudy of the laws of their country, 
will hold equally ftrong or ftill Rronger with regard to the nobi- 
lity of this realm, except only in the article of ferving upon ju- 
ries. But, inftead' ofthis, they have feverak peculiar provinces 
of far greater confequence and concern ; being not only by birth 
hereditary counféllors of the crown, and judges upon their ho- 
- nour of the lives of their brother-peers, but alfo arbiters of the 
property of all their fellow-fubjedts, and that in the laft refort. 
In this their judicial capacity they are bound to decide the niceft 
and moft critical points of the law ; to examine and’ correct fuch 
errors as have efcaped the moit experienced fages of the profef- 
fion, the lord keeper and the judges of the courts at Weftmintter. 
Their fentence is final, decifive, irrevocable: no appeal no cor- 
rection, not even a review can be had: and to their determina- 
tion, whatever it be, the inferior courts of juftice muft conform; 
otherwife the rule of property would no longer be uniform and 
fteady. 


SHOULD a judge in the moft fubordinate jurifdiction be de- 
_&cient in the knowlege of the law, it would reflect infinite con- 
tempt upon himfelf, and diferace upon thofe who employ him, 
And yet the confequence of his ignorance is comparatively very 
trifling and fmall: his judgment may be examined, and his er= 
rors rectified, by other courts. But how much more ferious and 

| affecting 
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affecting is the cafe of a fuperior judge, if without. any fkill in ’ 
the laws he will boidly venture to decide a queflion, upon which 
the welfare and fub/iftence of whole families may depend! where 
the chance of his judging right, or wrong, is barely equat; and 
where, if he chances to judge wrong, he does an injury of the 
moft alarming nature, an injury without pofiibility of redrefs! 


Yer, vaitas this truft is, it can na where be fo properly re- 
pofed, asin the noble hands where our excellent conftitution has | 
placed it: and therefore placed it, becaufe, from the indepen- | 
dence of their fortune and the dignity of their flation, they are 
prefumed to employ that leifure which is the confequence of 

both, in attaining a more extenfive knowledge of the laws than 
perfons of inferior rank : and becaufe the founders of our polity 
relicd upon that delicacy of fentiment, fo peculiar to noble birth ; 
which, as on the one hand it will prevent either intereft or af- 
fection from interfering in queftions of right, fo on the,other it 
will bind a peerin honour, an obligation which the law efteems 
equal to another’s oath, to be mafter of thofe points upon which _ 

- itis his birthright to decide, ) | 


Tue Roman pandeéts will furnith us with a piece of hiftory 
‘not unapplicable to’ our prefent purpofe. Servius Sulpicius, a 
gentleman of the patrician order, and a celebrated orator, had 
occafion to take the opinion of Quintus Mutius Scaevola, the 
oracle of the Roman law; but, for want. of fome knowlege in 
that {cience, could not fo much as underftand even the technical 
terms, which his friend was obliged to make ufe of. Upon which 
Matius Scaevola could not forbear to upbraid him with this me: = 
morable reproof*, “ that it was a fhame for a partrician, a noble- 
<< man, and an orator of ‘caufes, to be ignorant of that law in 
*¢ which he was.fo peculiarly concerned.” This reproach made fo. 


¢ 
: 


_ deep an impreflion et Sulpicins, that he immediately applied 


ltumfelf to the ftudy of the law; wherein he arrived to that pro- 


ficiency, — 
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ficiency, that he left behind him about a hundred and fourfcore 
volumes of his own compiling upon the fubject; and became, 
in the opinion of Cicero", a much more complete lawyer than 
even Mutius Scaeyola himfelf, 


I woutp not be thought to recommend to our Englifh no- 
bility and gentry, to become as great lawyers as Sulpicius ; though 
he, together with this character, fuftained likewife that of an 
excellent orator, a firm patriot, and a wife indefatigable fenator : 
but the inference which arifes from the ftory is this, that igno- 
rance of the laws of the land hath ever been efteemed difhonour- 
- ablein thofe, who are entrufted by their country to maintain, 
toadminifter, and to amend them, 


Bur furely there is little occafion to enforce this argument 
any farther to per fons of rank and diftinGtion, if we of this place! - 
may be allowed to form a general judgment from thofe who are 
under @tr infpection; happy, that while we lay down the rule, 
we can alfo produce the example. You will therefore permit 

your profeflor to indulge both a public and private fatisfaction, 
by bearing this open teftimony; that, in the infancy of thefe 
ftudies among us, they were favoured with the moft diligent 
attendance, and purfued with the moft unwearied ton) 
by thofe of the nobleft birth and moft ample patrimony: fome 
of whom are ftill the ornaments of this feat of learning: and 
others at a greater diftance continue doing honour to it’s infti- 

tutions, by comparing our polity and laws with thofe of other 
kingdoms abroad, or exerting their fenatorial abilities in the 
councils of the nation at home. 


Nor will fome degree of legal knowlege be found in the leaft 
fuperfluous to perfons of inferior rank; efpecially thofe of the 
learned profeflions. The clergy in particular, befides the com- 

_mon obligations they are under in proportion to their rank and 
fortune, have alfo abundant reafon, confidered merely as clergy- 
men, 
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men, to be acquainted with many branches of the law, which 
are almoft peculiar and appropriated to themfelves alone. Such | 
are the laws relating to advowfons, inititutions, and indudtions ;_ 
_ to fimony, and fimoniacal contracts; to uniformity, refidence, 
and pluralities ; to tithes and other ecclefiaftical dues; to mar- 
riages (more efpecially of late) and toa variety of other fubjects, 
which are configned to the care of their order by the provifions | 
of particular ftatutes. To underftand thefe aright, to difcern what | 
as warranted or enjoined, and what is forbidden by law, demands 
a fort of legal apprehenfion ; which is no otherwife to be acqui- 
yed, than by ufe and a familiar acquaintance with legal writers, 


For the gentlemen of the faculty of phyfic, I mutt frankly _ 
own that I fee no fpecial reafon, why they in particular fhould =~ 
apply themfelves to the ftudy of the law; unlefs in common with ) 
other gentlemen, and to complete the charaéter of general and | 
extenfive knowlege; a character which their profeffion eyond 
others, has remarkably deferved. They will give meleave how- | 
ever to fuggelt, and that not ludicroufly, that it might frequently. 
be of ufe to families upon fidden emergencies, if the phyfician 
were acquainted with the doétrine of laft wills and teftaments, : 
at leaft fo far as relates to the formal part of their execution. 


Bur thofe gentlemen who intend to profefg the civil and eca 
clefiaftical laws in the fpiritual and maritime courts of this kige- 
dom, are ofall men (next to common lawyers) the moft indif- 
peniably obliged to apply themfelves ferioufly to the ftudy ofour 
municipal laws. For the civil and canon laws, confidered with — 
re{pect to any intrinfic obligation, have no force or authority in — 
this kingdom; they are no more binding in England than our 
laws are binding at Rome. But as far as thefe foreign laws, on 
account of fome peculiar propriety, have in fome particular cafes, 

. and in fome particular courts, been introduced and allowed by 
id our laws, fo farthey oblige, and no farther; their authority being 
wholly founded upon that permiffion and adoption. In which we 
are not fingular in our notions; for even in Holland, where the 
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imperial law is much cultivated and it’s decifions pretty generally 
followed, we are informed by Van Leeuwen’, that “ it receives. 
<¢ it’s force from cuftom and the confent of thepeople, either ta- 
<< citly or exprefsly given: for otherwife, he adds, we fhould no 
<¢ more be bound by this law, than by that of the Almains, the 
< ranks, the Saxons, the Goths, the Vandals, and other of the 
«¢ antient nations.’ Wherefore, in all points in which the diffe- 
rent fyftems depart from each other, the law of the land takes 
place of the law of Rome, whether antient or modern, imperial 
or pontificial. And, in thofe of our Englifh courts wherein a re- 
ception has been allowed to the civil and canon laws, if either 
they exceed the bounds.of that reception, by extending them- 
felves to other matters, than are permitted to them; or if fuch 
courts proceed according to the decifions of thofe laws, in cafes 
wherein it is controlled by the law of the land, the common law 
in either inftance both may, and frequently does, prohibit and 
annul their proceedings*: and it will not be a fuflicient excufe 
for then'to tell the kin =’s courts at Weftminiter, that their prac- 
tice is warranted by the laws of Juftinian or Gregory, oris con- 
formable to the decrees of the Rota or imperialchamber. For 
which reafon it becomes highly neceflary for every civilian and 
canonift, that would act with fafety as a judge, or with prudence 
and reputation as an advocate, to know in what cafes and how 
far the Englifh laws have given fanétion to the Roman; in what. 
points the latter are rejected ; and where they are both {fo inter- 
mixed and blended ‘together, as to form certain fupplemental 
parts of the common law of England, diftinguifhed by the titles 
of the king’s maritime, the king’s military, and the king’s eccle- 
fiaftical law. The propriety of which enquiry the univerfity of 
Oxford has for more than a century fo thoroughly feen, that in 
her ftatutes’ fhe appoints, that one of the three queftions to be 
annually difcuffed at the act by the jurift-inceptors ‘hall relate 
to the common law; fubjoining this reafon, “ guia juris civilis 
<¢ fiudivfos decet baud imperitos effe juris municipalis, et differentias 

§% extent 
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< exteri patriique juris notas habere”’ And the ftatutes™ of the- 


univerfity of Cambridge {peak exprefsly to the fame effect. 


From the general ufe arid neceffity of fome acquaintance 


with the common law, the inference were extremely eafy, with — 


regard to the propriety of the prefent inftitution, in a place to 
which gentlemen of all ranks and degrees refort, as the fountain 
of all ufeful knowlege. But how it has come to pafs that a 
defign of this fort has never before taken place in the univerfity, 
and the reafon why the ftudy of our laws has in general fallen 
into difufe, I fhall previoully proceed to enquire. 


/ 


Sir John Fortefcue, in his panegyric on the laws of England, 


(which was written in the reign of Henry the fixth) puts" a very 


obvious queftion in the mouth of the young prince, whom he is 
exhorting to apply himfelf to that branch of learning ; “ why the 
** laws of England, being fo good, fo fruitful, and fo,commo- 


«¢ dious, are not taught in the univerfities, as the civil and canon - 


“laws are!’ In anfwer to which he gives® what feems, with 


due deference be it fpoken, a very jejune and unfatisfatory rea= 


fon; being in fhort, that “ as the proceedings at common law 
‘were in his time carried on in three different tongues, the 
«¢ Enelifh, the Latin, andthe French, that fcience muft be ne- 


* ceflarily taught in thofe three feveral languages; but that in 


s¢ the univerfities all {ciences were taught in the Latin tongue 
«* only;” and therefore he concludes, “ that they could not be 
conveniently tauglit or ftudied in our univerfities.’ But without 
attempting to examine ferioufly the validity of this reafon, (the 
very thadow of which by the wifdom of your late conftitutions 
is entirely taken away) we perhaps may find out a better, or at 
leait a more plaufible account, why the ftudy of the municipal 
laws has been banifhed from thefe feats of fcience, than what the 
Jearned chancellor thought it prudent to give to his royal pupil. 

, THatT 
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Tar antient collection of unwritten maxims and cuftoms, 
which 1s called the common law, however compounded or from 
whatever fountains derived, had fubfifted immemorially in this - 
kingdom; and, though fomewhat altered and impaired by the 
violence of the times, had in great meafure weathered the rude 
fhock of the Norman conqueft. This had endeared it to the 
people in general, as well becaufe it’s decifions were univerfally 
Known, as becaufe it was found to be excellently adapted to the 

I genius of the Enelifh nation. In the knowlege of this law con- 

fifted great part of the learning of thofe dark ages; it was then 
taught, fays Mr. Selden”, in the monafteries, in the univer ities, 
and in the families of the principal nobility. The clergy in par- 
ticular, as they then engrofied almoft every other branch of learn- 
ing, fo (like their predeceffors the Britith -Druids*) they were 
“peculiarly remarkable for their proficiency in the ftudy of the 
law. = Nyllus clericus nifj caufidicus, is the character given of them 
foon atter the conqueft by William of Malmfbury ". The judges 
therefore were ufually created out of the facred order“, as was 
-_likewife the cafe among the Normans‘; and all the inferior 
offices were fupplied by the lower clergy, which has occafioned 
their fucceffors to be denominated clerés to this day. 


_ Bur thecommon law of England, being not committed to 
“writing, but only handed down by tradition, ufe, and experience 
was not fo heartily relifhed by the foreign clergy;’ who came 

over hither in fhoals during the reign of the conqueror and his 

two fons, and were utter ftrangers to our conftitution as well as 

_ourlanguage. And an accident, which foon after happened, had 

nearly completed it’s ruin. ~ A copy of Juftinian’s pandetts, being 

newly” difcovered at Amalfi, foon brought the civil law into 


vogue 
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vogue all over the weft. of Europe, where before it was quite 
laid afide” and in a manner forgotten; though fome traces of 
it’s authority remained in,Italy* and the eaftern provinces of the 
empire’. This now became in a particular manner the favourite 
of the popifh clergy, who borrowed the method and many of 
the maxims of their canon law from this original. ‘The ftudy 
of it was introduced into feveral univerfitics abroad, particularly 
that of Bologna ; where exercifes were performed, lectures read; 
and,degrees conferred in this faculty, as in other branches of 
fcience: and many nations on the continent, juft then beginning 
‘to recover from the convulfions confequent upon the overthrow 
of the Roman empire, and fettling by degrees into peaceable 
forms of government, adopted the civil law, (being the beft 
written fyftem then extant) as the batfis of their feveral confti- 


tutions; blending and interweaving it among their own feodal . 


cuitoms, in fome places with a more extenlive, in others a more 
confined authority *. : ‘ 

Nor was it long before the prevailing mode of the times 
reached England. * For Theobald, a Norman abbot, being elect- 
ed to the fee of Canterbury *, and extremely addicted to this new 
ftudy, brought over with him in his retinue many learned profi- 
cients therein; and among the reft Roger firnamed Vacarius, 

whom he placed in the univerlity of Oxford °, to teach it to the 
people of this country. But it did not meet with the fame eafy 
reception in England, where a mild and rational fyftem of laws 
had been long eftablifhed, as it did-upon the continent; and, 
though the monkith clergy (devoted to the will of a foreign pri- 
mate) received it with eagernefs and zeal, yet the laity who were 
more interefted to preferve the old conftitution, and had already 
feverely felt the effect of many Norman innovations, continued 
wedded to the ufe of the comnmion law. King Stephen imme- 


diately 
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diately publifhed a esos: , forbidding the ftudy of the 
laws, then newly imported from Italy; which was tteated by 
the monks‘ as, a piece of impiety, and, though it might pre- 
vent the introduction of the civil law nae into our courts of 
juitice, yet did not hinder the clergy from reading and teaching 
if in ee own {chools and monatteries. 


Fr oM this time the Buon feems to have been. divided inte 
two parties; the bifhops and clergy, many of them foreigners, 
who applied themfelves wholly to the ftudy of the civil and ca- 
non laws, which now came to be infeparably interwoven with 
each other; and the nobility and laity, who adhered with equal 
pertinacity to the old common law: both of them reciprocally 
jealous of what they were unacquainted with, and neither of 
them perhaps allowing the oppolite fyftem that real merit which 
is abundantly to be found in each. ‘This appears, on the one 
hand, from the fpleen with which the monaftic writers" {peak of 
our puateieal laws upon. all occafions; and, on the other, from 
the frm temper which the nobility fhewed at: the famous parlia- 
ment of Merton: when the prelates endeavoured to procure an. 
act, to declare all baftards legitimate in. cafe the parents inter- 
married at any time afterwar ae: alleging this only reafon, becaufe 
holy church (that is, the canon law) declared fuch gues ren legi- 
timate: but * all the earls and barons (fays the parliament roll ‘) 
Mg with one voice anfwered, that they would not change the laws 
“of England, which had hitherto been ufed and approwede? 
And we find the fame jealoufy prevailing above a century after- 
wards®, when the nobility declared with a kind of prophetic 
fpirit, <¢ that the realm of England hath never been unto this 
bed hour, neither by the’confent ap our lord the king and the lords 
“ of parliament fhall it ever be, ruled: or governed, by. the civil 
. CS OLANNT 
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“ law'.’? And of this temper between the clergy and laity 
many more initances might be given, 

Waite things were in this fituation, the clergy, finding it 
impoflible to root out the municipal law, began to withdraw 
themfelves by degrees from the temporal courts; and to that end, 
very early in the reign of king Henry the third, epifcopal con- 
fiitutions were abled forbidding all ccclenatiies to appear 
as advocates zn foro Jaeculart : hous they lone continue to act - 
as judges there, not caring to take the oath of office which was 
then found neceflary to es adminiftred, that they fhould in all 
things determine according to the law and cuftom of this realm*; 
though they ftill kept poffeflion of the high office of chancellor, 
an one then of little juridical power; and afterwards, as it’s 
bufincfs increafed by devrees, they modelled the procefs of the 
court at their own difcretion, 

But wherever they retired, and wherever their authority ex- 
tended, they carried with them the fame zeal to introduce the 
rules of the civil, in exclufion of the municipal law. This ap- 
pears in a particular manner from the {piritual courts of all de- 
nominations, from the chancellor’s courts in both our univerfities, 
and from the high court of chancery before-mentioned; in all of 
which the arena ee are to this day in a courfemuch contami 
to the civil law: for which no tolerable reafon can be afligned, 
unlefs that thefe courts were all under the immediate direétion of 
the popifh ecclefiaftics, among whom it was a point of religion 
to exclude the municipallaw; pope Innocent the fourth haying 
forbidden ' the very reading ky it by the clergy, becaufe it’s de- 

cifions were not founded on the imperial conftitutions, but merely 
on the cuftoms of the laity. And if it be confidered, that our 
univeriities began about that period to receive their prefent form 
of {cholaftic difcipline; that they were then, and continued to 
: a | “be 
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be till the time of the reformation, entirely under the influence 
of the popith clergy; (fir John Mafon the firft proteftant, being 
alfo the firft lay, chancellor of Garon) this will lead us to per- 
ceive the reafon, pay the ftudy of the Roman laws was in thofe 

days of bigotry” purfued with fuch alacrity in thefe feats of 
Jearning; and why the common law was entirely defpifed, and 
efteemed little better than heretical, 


Anp, fince the reformation, many caufes have confpired to 
prevent it’s becoming a part of academical education. As, firit, 
long ufage and cQablithed cuftony; which, asin every thing sik. 
fo efpecially i in the forms of fcholaftic Baie. have ns great 
weight and authority. Secondly, the real intrinfic merit of the 
civil law, confidered upon the footing of reafon and not of obli- 
gation, which was well known to the inftructors of our youths 
and their total ignorance of the merit of the common law, though 
it’s equal at leait, and perhaps an improvement on the other, 
But the principal reafon of all, that has hindered the introduc- 
tion of this branch of learning, is,\ that the ftudy of the common 
law, being banifhed from hence in the times of popery, has 
fallen into a quite different channel, and has hitherto been wholly 


‘cultivated in another place, But as the long ufage and eftablithed 


cuftom, of ignorance in the laws of the land, begin now to be 
mongat unreafonable; and as by this means the merit of thofe 
laws 


' 

m There cannot be a ftronger inftance of ‘* fupientem; fecundo, quod centra adverfarium- 
the abfurd and fuperftitious veneration that ‘‘ ajfutum G fagacem; tertin, quod in caufa 
was paid to thefe laws, than that the moft ‘* defperaia: fed beatiffima virgo, contra ju- 
Jearned writers of the times thought they ‘‘ dicem fapientiffimum, Dominum ; contra ad- 
could not form a perfect charaéter, even of “* verfarum callidiffimum, dyabolum; in caufa 
the bleffed virgin, without making her a “ nofira defperate; fententiam optatum obti- 
civilian and a canonift. Which Albertus ‘* nuit.’ To which an eminent francifcan, 
Magnus, the renowned dominican doétor of two centuries afterwards, Bernardinus de 
the thirteenth century, thus proves in his Bufti (Mariale, pari.4. ferm. 9.) very gravely 
Summa. de laudibus chriffiferae virginis (divi- f{ubjoins this note. ‘* Nec videtur incongruunt 
num magis quam humanum opus) qu. 23. §. §. ‘* mulieres habere peritiam juris. Legitur enim 
** Item quod jura civilia, & leges, & decreta ‘* de uxore Fogunis Andreae gloffatoris, quod 
<< fcivis in fummo, probatur hoc modo: fapien~ ‘* tantam peritiam in utroque jure habuit, it 
*“ ‘tia advocati manifeftaiur in tribus: unum, ‘* publice in fcbolis legere aufa fit.” 

““ quad obtineat omnia contra judicem juftum & 


On the 


laws will probably be more generally Lane * may hope 
that the method of ftudying them will foon Pevere to it’s antient 
courfe, and the foundations at leaft of that fcience will be laid 
in the two univerfities; without being exclufively confined to the 
channel which it fell into at the times I have juft been defcribing. 
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For, being then entirely abandoned by the clergy, a few 
firagglers ex cepted, the fiudy and practice of it devolved of. 
courfe into the hands of laymen; who entertained upon their 
parts a molt hearty averfion to the civil law”, and made no* 
fcruple to profefs their contempt, nay even their ignorance ° of 
it, in the moft public manner.’ But ftill, as the ballance of 
learning was greatly on the fide of the clergy, and as the com- 
mon law was no longer taught, as formerly, in any part of the 
kingdom, it mult have been fubjected to many inconveniences, 
ae perhaps would have been gradually loft and overrun by the 
civil, (a fufpicion well j juttified from the frequent tran{cripts of 
Juftinian to be met with:in Bracton and Fleta) had it not. been 
for a peculiar ineident, which happened at a very critical time, 
and contributed greatly to it’s fupport. 


} 


Tue incident which “i mean was the fixing the court of coms 
mon pleas, the grand tribunal for difputes of property, to be held 
in one'certain fot: that the feat of ordinary juftice might be per- 
manent and notorious to all the nation. Formerly | that, in con- 


ae, with all the other fuperior courts, was held before the 


n Fortéefe. de laud. LL. c. 25. 

o This remarkably appeared in the cafe 
of theabbot of Torun, M. 22. Edw. III. 24. 
who had caufed a certain prior to be fum- 
moned to anfwer at, Avignon for ereéting an 
oratory contra inbibitionem novi operis; by 
which words Mr. Selden, (in Flet. 8. 5. ) very 
juftly underftands to be meant the title de 
novi operis nuntiatione both in the civil and 
eanon laws, (Ff. 39, 1. C. 8.11. and De- 
cretal. not Extrav. 5: 32.) whereby the 
erection of any new buildings in prejudice 


king’s 


‘of more ancient ones was prohibited. Bat 
Skipwith the king’s ferjeant, and afterwards 
chief baron of the exchequer, declares them 
to be flat nonfenfe ; “* in ceux perolx, contra 
‘¢ inhibitionem novi operis, my ad pas entend~ 
“f ment: and juftice Schardelow mends the 
matter but littl by informing him, that 
they fignify a reftitation im their law ; for 
which reafon he very fagely refolves to pay 
no fort of regard to them. 
“un reflitution en lour ley, 
“nw avomus regard, ©c.” 
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king’s capital jufticiary of England, in the aula regis, or fuch of 
his palaces wherein his royal perfon refided ; and removed with 
his houfhold from one end of the kingdom to the other. This 
was found to occafion great inconvenience to the fuitors; to re- 
amedy which it was made an article of the great charter of liber- 
ties, both that of king John and king Nenry the third’, that 
<¢ common pleas fhould no longer follow the king’s court, but 
<< be held in fome certain place :’’ in confequence of which they 
have ever fince been held (a few neceflary removals in times of 
the plague excepted) in the palace of Weftminfter only.. This 
‘brought together the profeflors of the municipal law, who be- 
fore were difperfed about the kingdom, and formed them into 
‘anaggregate body ; whereby a focicty was eftablifhed of perfons, 
who (as Spelman * obferves) addicting themfelves wholly to the 
ftudy of the laws of the land, and no longer confidering it as a 
mere fubordinate {cience for the amufement of leifure hours, 
foon raifed thofe laws to that pitch of perfection, which they 
- faddenly attained under the auipices of our Englifh Juftinian, 
king Edward the frit. 

In confequence of this lucky affemblage, they naturally fell 
into a kind of collegiate order, and, being excluded from Oxford 
and Cambridge, found it neceflary to eftablifh a new univeriity 
of theirown. This they did by purchafing at various times cer- 
‘tain houfes (now called the inns of court and of chancery) be- 
tween the city of Weflminfter, the place of holding the king’s 
courts, and the city of London; for advantage of ready accels 
to the one, and plenty of provifions in the other". Here exer- 
cifes were performed, lectures read, and degrees were at length 
conferred in the common law, as at other univerfities in the ca- 
nonand civil. The degrees were thofe of barrifters (firft ftiled 
apprentices® from apprendre, to learn) who anfwered to our ba- 


£ 
chelors ; 
e j ; ri / 
(pc. rr. ; been firft appointed by an ordinance of king 
4 Gloffar. 334- 5 Edward the firft in parliament, in the 20th 
¥ Fortefe. c. 48. year of his reign. (Spelm, Glof. 37. Dug- 


S Apprentices or barrifters féem to have. dale. Orig. jurid. ss.) 


. 
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chelors; as the ftate and degree of a ferjeant‘, /ervientis ad legettts 


did to that of doctor. 


Tue crown feems to have foon taken under it’s protection this 
infant feminary of common law; and, the more effectually to 
fofter and cherifh it, king Henry the thitd in the nineteenth 
year of his reign iffued out an order directed to the mayor and 
therifls of London, commanding that no regent of any law fchools 
within that city fhould for the future teach law therein". The 
word, law, or /eges, being a general term, may create fome doubt 
at this diftance of time whether the teaching of the civil law, 
or the common, or both, is hereby reftrained, But in either | 
cafe it tends to the fame end. If the civil law only is prohibited, 
(which is Mr. Selden’s™ opinion) it is then a retaliation upon the 


wands bs 


clergy, who had excluded the common law from their feats of 
learning. If the municipal law be alfo included in the reftri@ion, 
(as fir Edward Coke* underftands it, and which the words feem 
to import) then the intention is evidently this; by preventing 
private teachers within the walls of the city, to collect all the 
common lawyers into the one public univerfity, which was 


newly inftituted in the fuburbs. 


ry 


t The firff mention which I have met with 
in cur lawbooks of ferjeants or countors, is 
am the ftatute of Weftm. 1. 3 Edw. I. c. 29. 
and in Horn’s Mirror, c. 1. §, r0..¢. 2. See 
€. 3. §.1.in the fame reign. But M. Paris 
in his life of John IL, abbot of St. Alban’s, 
which he wrote in r255, 39 Hen. III. {peaks 
of advocates at the common law, or coun- 
tors (quos banct narratores vulgariter appel= 
Jamus) as of au order of men well known. 
And we have an example of the antiquity 
of the coif in the fame author’s hiftory of 
England, 4. D. 1259. in the cafe of one 
William’ de Buffy; who, being called to 
account for his great knavery and mal- 
Practices, claimed the benefit of his orders 


or clergy, which till then remained an en= 


‘ 


* 


In 


tire fecret; and to that end voluit ligamenta 
coifae fuae folvere, ut palam monjftraret fe ton- 
furam habere clericalem; fed non eft permiffus. 
Satelles vero cum arripiens, non per coifae 
ligamina fed per guttar eum apprebendens, traxit 
ad carcerem. And hence fir H. Spelman con- 
jeQtures, (Gloffar. 335.) that coifs were in- 
troduced: to hide the tonfure of fach rene- 
gade clerks, as were {till tempted to remain 
in the fecular courts in the quality of ad-- 
vocates or judges, notwithftanding their prohi=s — 
‘bition by canon. a 

u Ne aliguis fcholas regens de legibus in eau 
dem civitate de caetero ibidem leges daceate 

w in Flet. 8. 2, ; if 

x a Inft. proém. a 
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In this juridical univerfity (for fuch it is infifted to have uae 
by Fortefcue” and fir Edward Coke’) there are two forts of col- 
' legiate houfes; one called inns of chancery, in which the younger 
ftudents of the law were ufually placed, “ learning and ftudying 
 fays Fortefcue*, the originals and. as it were the elements of 
*¢ the law; who, profiting therein, as they grew to ripenefs fo 
‘< were they admitted into the greater inns of the fame ftudy, 
« called the inns of court.” And in thefe inns of both kinds, he 
goes on to tell us, the knights and barons, with other. grandees 
and noblemen of ‘the realm, did ufe to place their children, 
though they did not defire to have them thoroughly learned in 
the law, or to get their living by it’s practice: and that in his 
time there were about two thoufand ftudents at thefe feveral inns, - 
all of whom he informs us were fii nobilium, or gentlemen born.. 


Hence it is evident, that (though under the influence of 
the monks our univerfities neglected this ftudy, yet) in the time’ 
of Henry the fixth it was thought highly neceflary and was the 
univerfal practice, for the young nobility and gentry to be in- 
ftructed in the originals and elements of the laws.. But by degrees. 
this cuftom has fallen into difufe; fo that in the reign of queen. 
Elizabeth fir Edward Coke? does not reckon above a thoufand. 
ftudents, and the number at prefent is very confiderably lefs. 
Which feems principally owing to thefe reafons: firft, becaufe: 
the inns of chancery, being now almoft totally filled by the in-. 
ferior branch of the profeflion, are neither commodious nor 
proper for the refort of gentlemen of any rank or figure; fo that 
there are very rarely any’ young ftudents entered at the inns 
of chancery: fecondly, becaufe in the inns of court. all forts of 
regimen and academical fuperintendence, either with regard to, 
morals or ftudies, are found impra¢ticable and therefore Entatelye 
neglected: laftly, becaufe perfons of birth and fortune, after- 
having finifhed their ufual courfes at the univerfities, have feldom. 

D | __ deifure’” 
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leifure or refolution fufficient to enter upon a new fcheme of 
ftudy at a new place ofinftruétion, Wherefore few gentlemen 
now refort to the inns of court, but fuch for whom the know: 
lege of practice is abfolutely neceflary; fuch, I mean, as are 
intended for the profeflion: the reft of our gentry, (not to fay 
our nobility alfo) having ufually retired to their eftates, or vifited 


foreign kingdoms, or entered upon public life, without any 


inftruction in the laws of the land: and indeed with hardly any 
opportunity of gaining inftruction, unlefs it can be afforded 
them in thefe feats of learning. ; 


Awnp that thefe are the proper places, for affording affiftances 
of this kind to gentlemen of all ations and degrees, cannot (I 
think) with any colour of reafon be denied. For not one ofthe _ 
objections, which are made to the inns of court and chancery, © 
and which Ihave juftnowenumerated, will holdwithregard tothe 
univerlities, Gentlemen may here affociate with gentlemen of 
their own rank and degree. Nor are their conduct and fiudies 
left entirely to their own difcretion; but regulated by a difci- 
pline fo wife and exa¢t, yet fo liberal, fo fenfible and manly, 
that their conformity to it’s rules (which does at prefent fo much 
honour to our youth) is not more the effect of conftraint, than 


of their own inclinations and choice. Neither need they appre- 


hend too long an avocation hereby from their private concerns 
and amufements, or (what isa more noble object) the fervice of 
their friends and their country. This ftudy will go hand in hand 
with their other purfuits: it will obftruét none of them ; it will 
‘Ornament and affift them all. 


Bur if, upon the whole, there are any, ftill wedded to mo- 


naftic prejudice, that can entertain a doubt how far this {tudy is 


properly and regularly academical, fach perfons I amafraid either 
have not confidered the conftitution and defign of an univerfity | 
or elfe think very meanly ofit. It muft be a deplorable narrow- 
nefs of mind, that would confine thefe feats of inftru@ion to the 
limited views of one or two learned profeflions. To the praife 
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of this age be it fpoken, a more open and generous way of think- 
ing begins now univerfally to prevail. The attainment of liberal 
and genteel accomplifhments, though not of the intellectual fort, 
has been thought by our wifeft and moft affectionate patrons °, 
and very lately by the whole univerfity “, no {mall improvement 
of ourantient plan of education : and therefore I may fafely af- 
firm that nothing (how unu/al foever,) is, under due regulations, 
improper to be taught in this place, which is proper for a gentle- 
man to /earn.! But that a fcience, which diftinguifhes the crite- 
rions of right and wrong; which teaches to eftablifh the one, 
and prevent, punifh, orredrefs the other ; which employs in it’s 
theory the nobleft faculties of the foul, and exerts in it’s practice 
the cardinal virtues of the heart; afcience, which is univerfal in 
it’s ufe and extent, accommodated to each individual, yet com- 
prehending the whole community ; that a fcience like this fhould 
have ever been deemed unneceflary to be ftudied in an univerfity, 
is matter of aftonifhment and concern./ Surely, if it were not be- 
fore an object of academical knowlege, it was high time to make 
it one: and to thofe who can doubt the propriety of it’s recep- 
tion among us (if any fuch there be) we may return an anfwer 
in their own way; that ethics are confefledly a branch of aca- 
demical learning, and Ariftotle bim/elf has faid, {peaking of the 
laws of his own country, that jurifprudence or the knowlege of 
 thofe laws is the principal and moft perfect branch of ethics’. 


_ From athorough conviction of this truth, our munificent 
benefactor Mr Viner, having employed above half a century in 
amafling materials for new-modelling and rendering more com- 
modious the rude ftudy of the laws of the land, configned both 
Dez the 


c Lord chancellor Clarendon, in his dia- d By accepting in full convocation the 
togue of education, among his tracts, p. 325. remainder of lord Clarendon’s hiftory from 
appears to have been very folicitous, that his noble defcendants, on condition to ap- 
it might be made‘ a part of the ornament ply the profits avifing*from it’s publication 


.aee.of our learned academies to tea¢h the tothe eftablifhment of a manage in the uni- 


f «“ qualities of riding, dancing, and fencing, verlity. 
* at thofe hours when more ferious exer- e¢ Teleia Malifta Arete, Oti Tes Teleias Aretes 
* cifes fhould be intermitted.” ~" Chrefis Efti. Ethic, ad Nicomach. I. §. ¢. 3- 


ty 


ead I ere being no Greek charaéters at prefent in Philadelphia, we hope the learned reader 
f Will accept the Greck in Roman Ictters. 
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the plan and execution of thefe his public-fpirited defigns to the 
wifdom of his parent univerfity. Refolving to dedicate his learn- 
ed labours “ to the benefit of pofterity and the perpetual fervice 
*¢ of his country‘,” he was fenfible he could not perform his re- 
folutions in a better and more effectual manner, than by extend- 
ing to the youth of this place thofe afliftances, of which he fo 
well remembered and fo heartily regretted the want. And the 
fenfe, which the univerfity has entertained of this ample and moft 
ufeful benefaction, muft appear beyond a doubt from their gra- 
titude in receiving it with all poflible marks of efteem® ; from 
‘their alacrity and uncxampled difpatch in carrying it into execu- 
tion’; and, above all, from the laws and conttitutions by which 
they have effectually guarded it from the neglect and abufe to 
which fuch inftitutions are liable, We have feen an uniyerfal 
mulation, who bef fhould underftand, or moft faithfully pur- 


fue 
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F See the preface to the eighteenth vo- January following.—The refidue of this 
ume of his abridgment, : fund, arifing fromthe fale of Mr Viner’s 
| g Mr Viher is enrolled among ‘the public abridgment, will ‘probably be fufficient here- 
benefactors of the univerfity by decree of after to found another fellowfhip and {cho- 
convocation. larfhip, or three more fcholarthips, as {hall 

ly Mr Viner died June 5, 1756. His ef be thought moft expedient. 
fects were colleéted and fettled, near a vo- 


lume of his work printed, almoft the whole i The ftatutes are in {ubflance as fol- 
difpofed ‘of, and the accounts made up, in lows 

a year and a half from his deceafe, by the 

very diligent and worthy adminiftrators with 1. THAT the accounts of this benefac- 


the will annexed, (Dr Weft and Dr Goed tion be feparately Kept, and annually ~au- 
of Magdalene, Dr Whalley of Oriel, .Mr dited by the delegates of accounts and pro- 
Buckler of All Souls, and Mr Betts of Uni- feflor, and afterwards reported to conyoca- 
‘verlity college) to whom that care was tion. 

configned by the univerfity. Another half 2. Tuar a profeflorhhip of the laws of 
_year was employed in confidering and fet- England be eftablifhed, with a falary of two 
tling a plan of the propofed inftitution, and hundred pounds per annum; the pro feffor 


in framing the ftatutes thereupon, which to be ‘eleéted by convocation, and to be at | 


were finally confirmed by convocation on the time of his election at leaft a mafter of 
the 3d of July, 1758. The profeffor was arts or bachelor of civil law in the univer- 
elected on the 20th of O€ober following, fity of Oxford, of ten years ftanding from 


and two fcholars on the fucceding day. his matriculation; and-alfo a barrifter at’ 7 


And, laftly, it was agreed at the annual law of four years ftanding at the bar. 


audit in 76x, to eftablifh a fellowbhip ; 3. THAT fuch frofeflor (by himfelf, or a 


and a fellow was accordingly lected in by deputy to be previoufly approved by 
convocation) 


\ 
} 


vt 


/ 


kona 


omitted, 
to the vice-chancellor within the year, do 


if 
: 
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fue, the defigns of our generous. patron : 


2 


and with pleafure we 


recollect, that thole who are mott diftinguifhed by their quality, 


convocation) do read one felemn public 


leéture on the laws of England, and in the 
Englifh language, in every academical term, 
at certain Tlated times previous to the com- 


mencement of the common law term; or 


‘forfeit twenty pounds for every omiflion to 


Mr Viner’s general fund: and alfo (by him- 
felf, or by deputy to be approved, if occa- 
fional, by the vice-chancellor and proctors ; 
or, if permanent, both the caufe and the 
deputy to’ be annually approved by convo- 
cation) do yearly read one complete courfe 
“of leétures on the laws of England, and in 
‘the Englith language, confifting of  fixty 
Ae@ures at the leaft; to be read during the 
‘univerfity term time, with fuch proper in- 


‘tervals that not more than four le@tures may 


fail within any fingle week ; that the pro- 
feffor do give a month’s notice of the time 
when the courfe is to begin, and do read 
gratis to the feholars of Mr Viner’s founda- 
tion; but demand of other auditors 
fuch gratuity as fhall be fettled from time 
to time by decree of convocation : and 
that, for every of the faid fixty lectures, 
the profeflor, on complaint made 


forfeit forty fhillings to Mr Viner’s general 
fund; the proof of having performed his 
duty to lie upon the faid profeflor. 

4. THat every profeflor do continue in 
his office during life, unlefs in cafe of fuch 
mifbehaviour as fhall amount to bannition 
by the univerfity ftatutes; or unlefs he de- 
ferts the profeflion of the law by betaking 
himfel€ to another profeffion; or unlefs, 
after one admonition by the vice-chancellor 
and pro€tors for notorious neglect, he is 
guilty of another flagrant omiffion : in any 
of which cafes he be deprived by the vice- 
‘chancellor, with confent of the houfe of 


_ convocation. . vipr 


AT Moiese number of fellowships 


their 


and {cholarfhips with a ftipend of thirty 
pounds, be eftabifhed, as the convocation 
fhall\ from time to time ordain, according 
to the ftate of Mr Viner’s revenues. 

6. THAat every fellow be eleéted by 
convocation, and at the time of eleétion be 
unmarried, and at leaft a mafter of arts or 
bachelor of civil’ law, and a member of 
fome college or hall in the univerfity of 
Oxford ; the fcholars of, this foundation or 
fach as have “been {cholars (if qualified and 
approved of by fonvocation) to have the 
preference: that, if not a barrifter when 
chofen, he be Me to the bar within one 
year after his eletion ; but do refide in the 
univerfity two months in every year, or in 
cafe of non-refidence do forfeit the ftipend 
of that year to Mr Viner’s general fund. 

7. THAT every fcholar be elefted by 
convocation, and at the time of election be 
unmarried, and a member of fome college 
or hall in the univerfity of Oxford, wae 
fhall have been matriculated twenty four 
calendar naonths at the leaft: that he do 
take the degree of bachelor of civil law 
with all convenient fpeed; (either proceed- 
ing in arts or otherwife) and previous to his 
taking the fame, between the fecond and 
eighth year from his matriculation, be 
bound to attend two courfes of the profef- 
for’s leétures, to be certifiéd under the pro- 
feffor’s hand; and within one year , after 
taking the fame to be called to the bar: that 
he do annually refide fix months till he is 
of four years ftanding, and four months 
from that time till he is mafter of arts or 
bachelor of civil law; after which he be 
bound to refide two months in every year; 
or, in cafe of non-refidence, do forfeit the 
ftipend of that year to Mr Viner’s general 
fund, 

8. THAT the {cholarfhips do become 
yoid in cafe of non-attendance on the pro~ 
feflor, or not taking the degree of bachelor 
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their fortune, their flation, their learning, or their experience, 
have appeared the moft zealous to promote the fuccefg of Mr 
Viner’s eftablithment. 


Tue advantages that might refult to the fcience of the law 
itfelf, when a little more attended to in thefe feats of knowlege, 
perhaps would be very confiderable. The leifure and abilities of 


the learned in thefe retirements might cither fuggeft expedients, : 


or execute thofe dictated by wifer heads‘, for improving it’s 
method, retrenching it’s fuperfluities, and reconciling the little 
contrarieties which the practice of many centuries will neceflarily 
create in any human fyftem: a tafk, which thofe, who are deeply 


employed in bufinefs and the more active fcenes of the profef- _ 


fion, can hardly condefcend to engage in. And as to the intereft, 
or (which is the fame) the reputation of the univerfities them- 
felves, I may venture to pronounce, that if ever this ftudy fhould 
arrive to any tolerable perfection either here or at Cambridge, 
the nobility and gentry of this kingdom would not fhorten their 


refidence upon this account, nor perhaps entertain a worfe Opi- 


nion of the benefits of academical education. Neither fhould it 
be confidered as a matter of light importance, that while we 


thus extend the pomoeriaof univerfity learning, and adopt anew 


tribe of citizens within thefe philofophical walls, we intereft a 
very 


of civil law, being duly admonithed fo to profeflorhhip, fellowthips, or fcholarfhips, 
do by the vice-chancellor and pro€tors : and the profits of the current year be ratably 
that both fellowfhips and {cholarfhips do cx- divided between the predeceflor or his re- 
Fire at the end of ten years after cach re- prefentatives, and the fucceflor; and that a 
fpective eleGion ; and becotne void in cafe new election be had within one month af- 
of grofs mifbchaviour, non-refidence for two terwards, untefs by that means the time of 
Years together, marriage, not being called election ‘fhall fall within any vacation, in 
to the bar within the time before limited, which cafe it be deferred to the firft week 
gbeing duly admonithed fo to be by the inthe next full term, And that before any 
vice-chancellor and proétors) or deferting convocation fhall be held for fuch eleétion, 
the profeffion of the law by following any or for any other matter relating to Mr Vi- 


ether profeffion: and that in any of thefe mner’s benefaétion, ten days public notice be _ 


“eafes the vice-chancellor, with confent of given to each college and hall ef the con 
convocation, do declare the place aétually vocation, andthe caufe of convoking it. 
yoid. k See lord Bacon’s propofals and offer o 

9. THAT in cafe of any vacancy of the adigeft, j 
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very ntimerous and very powerful profeflion in the prefervation 
of our rights and revenues, 


For I think it paft difpute that thofe gentlemen, who re- 
fort to the inns of court with a view to purfue the profeflion, 
will find it expedient (whenever it is practicable) to lay the pre- 
vious foundations of this, as well as every other fcience, in one* 
of ourlearned univerfities. Wemay appeal to the experience.of 
every fenfible lawyer, whether any thing can be more hazardous 
or difcouraging than the ufual entrance on the Rudy of the law. 
A raw and unexperienced youth, in the moft dangerous feafon of 
life, is tranfplanted on a fudden into the midft of allurements to 
pleafure, without any reftraint or check but what his own pru- 
dence can fuggeft; with no public direction in what courfe to 
purfue his enquiries; no private afliftance to remove the dif- 
treffes and difficulties, which will always embarafs a beginner. ° 
In this fituation he is expected to fequefter himfelf from the 
world, and by a tedious lonely procefs to extract the theory of 
iaw from amafs of undigefted learning; or elfe by an affiduous 
attendance on the courts to pick up theory and practice together, 
fufficient to qualify him for the ordinary run of bufinefs. How 
little therefore is it to be wondered at, that we hear of fo fre- 


quent mifcarriages; that fo many gentlemen of bright imagi- 


f 


nations grow weary of fo unpromifinga fearch', and addict them- 
felves wholly to amufements, or other lefs innocent purfuits 5 
and that fo. many perfons of moderate capacity confufe them- 
felves at firft fetting out, and continue ever dark and puzzled 
during the remainder of their lives! , 


- Tur evident want of fome affiftance in the rudiments of le- 
gal knowlege has given birth to a practice, which, if ever it 


had grown to be gencral, muft have proved of extremely perni- 


* cious 


i Sir Henry Spelman, in the preface to  ** taffem, reperiffemgue linguam peregrinam, dia= 
his gloflary, has given us a very lively pic- ‘* ledtum barbaram, methodum inconcinnam, mo~ 
ture of his own diftrefs upon ‘gis oceafion. * lem non ingentem folum fed perpetuis humeris 
‘* Emifit me mater Londinum, juris noftri ca- “* fuftinendani, excidit mibi (fateor) animus, 


(74 be . . . 2 
Pefendi Sratia; cujus cum vestibulum falue ** we. 
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cious confequence. I mean the cuftom, by fome fo very warmly 
recommended, of dropping all liberal education, as of noufetofu- 
dents inthe law: and placing them, init’s ftead, at the defk of fome 
fkilful attorney; in order to initiate them early in all the depths 
of practice, and render them more dextrous in the mechanical. 
part of bufinefs. A few inftances of particular perfons, (men of 
excellent learning, and unblemithed integrity) who, in {pight of 
this method of education, have fhone in the foremoft ranks of 
the bar, have afforded fome kind of fanction to this illiberal path 
to the profeflion, and biaffed many parents, of fhortfighted judg- 
ment, in it’s favour: not confidering that there are fome ge- 
niufes, formed to overcome all difadvantages, and that from fuch 
particular inftances no general rules can be formed; nor obfer- 


} 


ving, that thofe very perfons have frequently recommended by — 


the moft forcible of all examples, the difpofal of their own off- 
“{pring, a very different foundation of legal ftudies, a regular 
academical education. Perhaps too, in return, I could now 
direct their eyes to our principal feats of juftice, and fuggeft a 
few hints, in favour of univerfity learning”: — but in thefe, 


all who hear me, I know, have already prevented me. ‘a 


Maxine therefore due allowance for one or two fhining 
exceptions, experience may teach us to foretell that a lawyer thus 
educated to the bar, in fubfervance to attorneys and {olicitors”,. 
will find he has begun at. the wrong end. If praétice be the 
whole he is taught, practice muft alfo be the whole he will ever 


know: if he be uninftructed in the elements and firft principles — 


upon which the rule of practice is founded, the leaft variation 
from eftablifhed precedents will totally diftract and bewilder 
him: ita lew fcripta eff° is the utmoft his knowlege will arrive 
at; he muft never afpire to form, and feldom expect to com- 


prehend, any arguments drawn a priori, from. the fpirit of the 


laws and the natural foundations of juftice. 


yr 


Nor @ 


tat 


m The four higheft judicial offices were and the fourth a fellow of Trinity college, ip 


_at’ that time’ filled by gentlemen, two of Cambridge. 


™ 


whom had been fellows of All Souls col- n See Kennet’s life of Somncy Pp. 67. ; 


lege; another, ftudent of Chrift-Church ; O Ff. ao. 9. 5a 
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Nor is this all; for (as few perfons of birth, or fortune, or 
even of fcholaftic education, will fubmit to the drudgery of fer- 
vitude and the manual labour of copying the trath of an office) 
fhould this infatuation prevail to any confiderable degree, we 
muit-rarely expect to feea gentleman of diftinGion or learning 
at the bar. And what the confequence may be, to have the in- 
terpretation and enforcement of the laws (which include the en- 
tire difpofal of our properties, liberties, and lives) fall wholly 
into the hands of obfcure or illiterate men, is matter of very 
public concern. 


_ Te inconveniences here pointed out can never be effeQually 
prevented, but by making academical education a previous ftep 
to the profeffion of the common law, and at the fame time ma- 
-king the rudiments of the law a part of academical education. 
For fctences are of a foctable difpofition, and flourifh beft in the 
neighbourhood of each other: nor is there any branch of learn- 
ing, but may be helped and improved by afliftances drawn from 
other arts. If therefore the ftudent in our laws hath formed both 
his fentiments and ityle, by perufal and imitation of the pureft 
claffical writers, among whom the hiftorians and orators will beft 
deferve his regard; if he can reafon with precifion, and feparate 
argument from fallacy, by the clear fimple rules of pure unfo- 
phifticated logic ; ifhe can fix his attention, and fteadily purfue 
truth through any the moft intricate deduction, by the ufe of 
mathematical demonftrations ; if he has enlarged his conceptions 
of nature and art, by a view of the feveral branches of genuine, 
experimental, philofophy; if he has imprefled on his mind the 
found maxims of the law of nature, the beft and moft authentic 
foundation of human laws; if, laftly, he-has contemplated thofe 
Maxims reduced to a practical fyftem in the laws of imperial 
Rome; if he has done this or any part of it, (though all may 
be eafily done under as able inftructors as ever graced any feats 
of learning) a ftudent thus qualified may enter upon the ftudy 
of the law with incredible advantage and reputation, And if 
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at the conclufion, or during the acquifition of thefe accomplith- _ 
ments, he will afford himfelf here a year or two’s farther leifure, 
to lay the foundation of his future labours in a folid feientifital 
method, without thirfting too early to attend that practice which’ 
it is impoflible he fhould hey comprehend, he will afterwards _ 
proceed with the greateft eafe, and will unfold the moft intricate” 
points with an intuitive rapidity and clearnefs. 


I sHALL not infift upon fuch motives as 45 'mipht be drawn 
from principles of oeconomy,) and are applicable to bine, 3 | 
only : I reafon upon more general topics. And therefore to the’ 
qualities of the head, ic I have juft enumerated, 1 cannot 
but add thofe of the heart; affectionate loyalty to the king, a 
zeal for liberty and-the conftitution, a fenfe of real honour, and ' 
well grounded principles of religion ; as neceflary to form a truly 

valuable Englith lawyer, a Hyde, a Hale, or a Talbot. And 
«whatever the ignorance of fome, or unkindnefs of others, may 
have heretofore untruly fug EoD. experience will warrant us to * 
affirm, that thefe endowments of loyalty and public fpirit, of | 
honour and religion, are no where to be found in more high per 
feétion than in the two univerlities of this kingdom. — 


TRE I conclude, it may perhaps be expected, that 1 I lay 
before you a fhort and general account of the method I propofe 
to follow, in endeavouring to execute the truft you have been 
pleafed to repofe in my hancen And in thefe folemn lectures, i 
which are ordained to be read at the entrance of every term 
(more perhaps to do public honour to this laudable inftitution, 
than for the private inftrudtion of individuals °) I prefume it wall 
belt anfwer the intent of our benefactor and the expectation of 

this learned body, if I attempt to illuftrate at times fuch detache 
titles of the law, as are the moft eafy to be underftood, and molt 
capable of hiftorical or critical ornament. But in reading the | | 
“complete courfe, which is annually configned to my care, a mors 
regular method will be neceflary ; and, till a better is propofed 


f 


q See Lowth’s Oratio Crewiana, p. 355s, 


of the Law. 


I fhall take the liberty to follow the fame that [have already fub- 
mitted to the public’. Yo fill upandfinifh that outline with 
propriety and correétnefs, and to render the whole intelligible to. 
the uninformed minds of beginners, (whom. we are too apt to 
fuppofe acquainted with terms and ideas, v which they never had 
opportunity tolearn) this muft bemy ardent endeavour, though 
by no means my promife to accomplifh. You will per mit me 
however very briefly to defcribe, rather what I conceive an aca- 
demical expounder of the laws oe do, than what I have ever 
known to. be done. 


He fhould confider his: courfe'as a general map of the law, 
marking out the fhape of the country, its conne xions and boun- 
daries, it’s greater divifions and principal cities : it is not his bufi- 
nefs to defcribe minutely the fubordinate limits, or to fix the lon- 
gitude and latitude of every inconfiderable hamlct. His attention 
fhould be engaged, lile that of the readers in Fortefcue’s inns of 
chancery, ‘* in eee out the originals.and as i¢ were the ele- 
«© ments of the law.” For if, as fattinian® has obferved,: the 
tender underftanding of the ftudent be loaded at the firft with a. 
multitude and variety of matter, it will either occafion, him to. 
defert his ftudies, or will carry him heavily through them, with 

) much labour, delay, and: defpondence. ‘Thefe afininate fhould 

_ be traced to.their fountains, as well as our diftance will permit; 
to the cuftoms of the Britons and Germans, as recorded by Cae= 
far and ‘Tacitus ; te the codes of the northern nations on the con- 
tinent, and more efpecially to thofé of our own Saxon princes ; 
to the rules of the Roman law, either left here in the days of 
Papinian, or imported by Vacarius and his followers ; but, above 
apy ray ; all, 


si, : 

@ We. 9 The you of the laws, of England; aliaqgui, fi:ftatim ab. initio rudem adhuc et t= 
v7; firft publithed, 4. D. 1756, and. exhibiting firmun animum ftudiofi muliitudine ac varictate 
W Othe, erder; and principal divifions, of the en- rerum oneravimus, duorum alterum, aut defer- 
a faing COMMENTARIES; = which were torem ftudiorem efficiemus, aut cain magio labo= 
or Finally -fubmitted. to the univerfity in a re, facpactiam cum difiidentia (quae plerumque 
rate courfe of le€tures, 4. D. 1753. juvenes auertit,) ferius ad id perducemus, ad. 
BT a t Incipientibus nobis. exponére jura populi quod, leviore via duftus, fine magno labore eb. 
Romani, ita videntur tradi poffe commodiffime, fine ulla diffidentia maturius perduct potuiffct, 
ibe levi ac ic fi mplici via fingula tradantyr ¢ Anfly I. 16 de 
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all, to that inexhanttible ayes. of legal antiquities a learn- 
ing, the feodal law, or, as Spelman‘ Has entitled it, the law of | 
nations in our weftern orb, Thefe primary rules and fundamen- ! 
tal principles fhould be weighed and compared with the precepts | 
of the law of nature, and the practice of ather countries ; fhould — 
be explained by reafons, illuftrated by examples, and confirmed | 
by undoubted authorities ; their hiftory fhould be deduced, their 
changes and revolutions obferved, and it fhould be eon how 
far they are connected with, or have at any time been affected’ 
by, the civil pape sOns of the kin gdom, 


A PLAN of phe nature, if executed with care and ability, 
cannot fail of adminiftring a moft ufeful and rational entertain: 
_ment to ftudents of all ranks and profeflions ; ; and yet it muftbe © 
‘confefled that the ftudy of the laws is not merely a matter of © 
amufement.: for, asa very judicious writer‘ has obferyed upon a 
fimilar occafion, thelearner “ will be conliderably difappointed, 
“if he looksforentertainment without the expence of attention.” | 
An attention, however, not greater than is ufually beftowed in 
maftering the rudiments of other fciences, or fometimes in pure 
fuing a favorite recreation or exercife, And this attention isnot ~ 
Bel. neceflary to be exerted by every ftudent upon every occa; 
fion. Some branches of thelaw, as the formal procefs of civil 
fuits, and the fubtile diftin@ions incident to landed property, 
which arethe moft difficult to be thoroughly underftood, are the _ 
leat worth the pains of underftanding, except to fuch gentlemen — 
as intend to purfue the profeffion. fy others I may venture to 
apply, with a flight alteration, the words of fir John Fortefcue’, 
when firft his royal. pupil determines to engage in this ftudy. 
* It will not be neceflary for a gentleman, as fach, to examine % 
“* with a clofe application the critical niceties of the law. It will 
* fully be fufficient, and he may well enough be denominated a 
“lawyer, if under the inftru@tion of a mafter he traces up the ‘i 
< principles and grounds of the aN even to their original ecle- 
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«© ments. Thereforeina very fhort period, and with very little 
< Jabour, he may be fufficiently informed in the laws of his 
«© country, if he will but apply his mind in good carneft to re- 
« ceive and apprehend them. For, though fuch knowlege as 15 
« neceflary for a judge is hardly to be acquired by the lucubra- 
<< tions of twenty years, yet with a genius of tolerable perfpica- 
6 Cle. that knowlege which is fit for a perfon of birth or con- 
<¢ dition may belearned ina fingle year, without neglecting his 
«© other improvements.” 


To the few therefore (the very few, I am perfuaded,) that 
entertain fuch unworthy notions of an univerfity, as to fuppofe it 
intended for mere diffipation of thought ; to fuch as mean only 
to while away the aukward interval from childhood to twenty 
one, between the reftraints of the fehool and the licentioufnefs 
of politer life, in a calm middle ftate of mental and of moral 
inadtivity; to thefe Mr Viner gives no invitation to an enter- 
tainment which they nevercan relifh. But to the long and il- 
luftrious train of noble andingenuous youth, who are not more 
diftinguifhed among us by their birth and poffeflions, than by 
the regularity of their conduct and their thirit after ufeful know- 
lege, to thefe our benefactor has confecrated the fruits of a long 
and laborious life, worn out in the duties of his calling; and 
will joyfully reflect (if fuch reflections can be now the employ- 
ment of his thoughts) that he could not more icctna ey have 
benefited pofterity, or contributed to the fervice of the public, 
: than by founding an inftitution which may inftruct the rifing 
| generation in the wifdom of our’civil polity, and inform them 
with a defire to be ftill better acquainted with the laws and con- 
fiitution of their country. 


. 
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SECTION THE SECOND. 


* * 


Or tHE NATURE or LAWS IN GENERAL, 


A W, in it’s moft general and comprehenfive fenfe, fignifies . 
a rule of action; and is applied indifcriminately to all kinds «| 
of action, whether animate or inanimate, rational or. irrational. — 
Thus we fay, the laws of motion, of gravitation, of optics, or 
mechanics, as well as the laws of nature and of nations. And 
it is that rule of action, which is prefcribed by fome fuperior, 
and which the inferior is bound to obey. 


Me 


Tuus when the fupreme being formed the univerfe, and ‘ 
created matter out of nothing, he imprefled certain principles 
upon that matter, from which it can never depart, and without 4 
which it would ceafe tobe. When he put that matter into mio- — 
tion, he eltablithed certain laws of motion, to which all move- 7 
able bodies muft conform. And, to defcend from the greatef — 
operations to the fmalleft, when a workman forms a clock, or — 
other piece of mechanifm, he eftablifhes at his own pleafure 
certain arbitrary laws for it’s dire@ion; as that the hand fhall 
defcribe a given fpace in a given time; to which law as long as. 
the work conforms, fo long it continues, in perfection, and 
anfwers the end of it’sformation. = : 5 


vs 


Tr we farther advance, from mere ina¢tive matter to vegitabl 
and animal life, we fhall find them {till governed by Jaws; mor 
numerous indeed, but-equally fixed and invariable. The whol 
progrefs of plants, from the feed to the root, and from thence 
the feed again ;—the method, of animal nutrition, digeftio 
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dicta 
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fecretion, and all other branches of vital oeconomy —are not 


left to chance, or the will of the creature itfelf, but are perform- 


- edina wondrous involuntary manner, and guided by unerring 


rules laid down by the great creator. 


Tuts then is the general fignification of law, a rule of ac- 
tion di@ated by fome fuperior pa ge: and, in thofe creatures that 
have neither the power to think, nor to will, fuch laws muft be 
invariably obeyed, fo long as the creature itfelf fubfifts, for it’s 
exiftence depends on that obedience. But laws, in their more 


confined fenfe, and in which it is our prefent bufinefs to corifider 
them, denote the rules, not of action in general, but of fumar 


action or conduct: that is, the precepts by which man, the no- 
bleit.of all fublunary beings, a creature endowed with both rea- 


fon and freewill, is commanded to make ufe of thofe faculties in 


the general! regulation of his behaviour. 


Mav, confidered as acreature, muft neceflarily be fubject to 
the laws of his creator, for he is entirely a dependant being. A 
being, independant of any other, has no rule to purfue, but fuck 


__as he prefcribes to himfelf; but a ftate of dependance will in- 


| 


-evitably oblige the inferior to take the will of him, on whom 
_ he depends, as the rule of his conduct: not indeed in every 


_ particular, but in all thofe points wherein his dependance con- 
iifts. ‘This principle therefore has more or lefs extent and effect, 
vin proportion as the fuperiority of the one and the dependance 
of the other is greater or lefs, abfolute or limited. And confe- 

nee ntly, as man depends abfolutely upon his maker for every 
thing, it is neceflary that he fhould in all pees conform t9 his 
maker’ s will. . 


Trt s will of his maker is called the law of ie. For as 


God, when he created matter, and endued it with a principle of 


ae serablthed certain rules for the perpetual direcon) of 
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tain immutable laws of human nature, whereby that freewill is ‘ 


in fome degree regulated and reftrained, and gave him alfo the — 
faculty of reafon to difcover the purport of thofe laws. 


ConsipeErineé the creator only as a being of infinite power, — 
he was able unqueftionably to have prefcribed whatever laws he. 
pleafed to his creature, man, however unjuft or fevere. But ds 
he is alfo a being of infinite wi/dom, he has laid down only fuch — 
laws as were founded in thofe relations of juftice, that exifted in 
the nature of things antecedent to any pofitive precept. Thefe 
are the eternal, immutable laws of good and evil, to which the 
creator himfelf in all his ditnen tues conforms; and which he — 
has enabled hunyan reafon to difcover, fo far as they are neceflary 
for the conduct of human actions. Such among others are thefe 
principles: that we fhould live honeftly, fhould hurt nobody, — 
and fhould render to every one his due; to which three general © 
precepts Juftinian * has reduced the stiles doctrine of law. 


Bur if the difcovery of thefe firft principles of the law of 4 


nature depended only upon the due exertion of right reafon, and 
could not otherwife be attained than by a chain be metaphyfical 
difquifitions, mankind would have wanted fome inducement to 
have quickened their inquiries, and the greater part of the world — 
would have refted content in mental indolence, and ignorance it’s _ 
infeparable companion. As therefore the creator is a being, not” 
only of infinite power and wi/dom, but alfo of infinite goodne/s, — 
he has been pleafed fo to contrive the conftitution and frame of 4 
humanity, that we fhouid want no other prompter to.enquire — : 
after and purfue the rule of right, but only our own felf- love, r 
that univerfal principle of action. For he has fo intimately con- 
nected, fo infeparably interwoven the laws of eternal juftice with — q 
the happinefs of each individual, that the latter cannot be attained — 
but by obferving the former; and, if the former be pundtually — 4 
obeyed, it cannot but induce the latter. In confequence of which 
mutual connexion of juftice and human felicity, he has not per 
a -plexed 


a Juris praccepta funt haec, honefte vivere, alterum non lacdere, fuum cuique tribuere. Inft, I. 3. 3 
) ‘ s m 


§. 2. | Laws i. general. Al 
plexed the law of nature with a multitude of abftracted rules 
and precepts, referring merely to the fitnefs or unfitnefs of things, 
as fome have vainly furmifed; but has gracioufly reduced the rule 
of obedience to this one ou precept, ‘* that man fhould 
«© purfue his own happineis.” This is the foundation of what we 
call ethics, or natural law. For the feveral articles, into which 
it is branched in our fyftems, amount to no more than demon- 
ftrating, that this or that action tends to man’s real happiness, 
and therefore very juftly concluding that the performance of it is 
a part of the law of nature; or, on the other hand, that this or 
that action is deftructive of man’s real happinefs, and therefore 
that the law of nature forbids it. 


Tus law of nature, being co-eval with srsietacd and dicta- 
ted by God himfelf, is of courfe fuperior in obligation to any 
other. Itis binding over all the globe, in all countries, and at 
all times: no human laws are of any validity, if contrary to this; 
and fuch of them as are valid derive all their force, and all their 
authority, mediately or immediately, from this original. 


Burt in order to apply this to the particluar exigencies of 
each individual, it is ftill neceflary to have recourfe to reafon: 
whofe office it is to difcover, as was before obferved, what the 
law of nature directs in every circumftance of life; by confider- 
ing, what method will tend the moft effectually to our own fub- 
ftantial happinefs.. Andif our reafon were always, asin our firft 
anceftor before his tranfgreflion, clear and perfect, unruffled by 
paffions, unclouded by prejudice, unimpaired by difeafe or in- 
temperance, the tafk would be pleafant and eafy; we fhould need 
no other guide but this. But every man now finds the contrary 
in his own experience; that his reafon is corrupt, and his under- 
parcine. full of ignorance and error. | 


Tuts has given manifold occafion for the benign interpofition 
of divine providence ; which, in compaffion to the frailty, the 
ae ta and the blindnefs of human reafon, hath been 

ae se : pleafed, 


42 
pleafed,. at fundry times andin divers manners, to difcover me | 
enforce it’s laws by an immediate and direct revelation. The doc- | 
trines thus delivered we call the revealed or divine law, and they | 
are to be found only in the holy fcriptures. Thefe precepts, when” 
revealed, are found upon comparifon to be really a part of the | 
original law of nature, as they tend in all their confequences to’ ’ 
man’s felicity. But we are not from thence to conclude that the © 
knowlege of thefe truths was attainable by reafon, in it’s prefent — 
corrupted ftate; fince we find that, until they were revealed, | 
they were hid ae the wifdom of ages. As then the moral | 
precepts of this law are indeed of the fame original with thofe q 
of the law of nature, fo their intrinfic obligation is of equal « j 
' ftrength and perpetuity. Yet undoubtedly the revealed law is & 
of infinitely more authenticity than that moral fyftem, which i is” i 
framed by ethical writers, and denominated the natural law. 4 
Becaufe one is the law of nature, ee declared fo to be ie | I ' 


te we aap to be that ee 
‘of the latter as we are of the former, both would i, an ee | 


authority: but, till then, they can never be put in aot ore | 
tition together. e 3 


i" 


Urox thefe two foundations, the ee of nature and the hw | 
of revelation, depend all human laws; that 1s to fay, no human ! 
laws fhould be fuffered to contradiét thefe.. There is, it is true, 
a great number of indifferent points, in which both the divine 
law and the natural leave a man at his own liberty; but which — 
are found neceflary for the benefit of fociety to be reftrained | 
within certain limits. And herein it is that human laws have _ 
their greateft force and efficacy : for, with regard to fuch points _ : 
- asare not indifferent, human laws are only declaratory of, and 
‘at in fubordination to, the former. To inftance in the cafe of 7 
murdet: this is exprefsly forbidden by the divine, and demon- 
ftrably by the natural law ; and from thefe prohibitions arife th 
true unlawfuinefs of thiscrime. Thofe human laws, that anne 
a > punifhment to it, do not at all increafe it’s moral guilt, o 
impel | 
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faperadd any frefh obligation in foro confcientia, to abftain from 
it’s perpetration. “Nay, ifany human law fhould allow or injoin 
us tocommit it, weare bound to tranfgrefs that human law, or 
elfe we mutt offend bath the natural and the divine. But with re- 
gard to matters that are in themfelves indifferent, andarenot com- 
manded or forbidden by thofe fuperior laws; fuch, for inftance, as 
exporting of wool into foreign countries; here the inferior legif~ 
lature has fcope and opportunity to interpofe, and to make that 
action unlawful which before was not fo. 


ee . 


communities: in the conftruction alfo of which compacts, we 


ratio inter amnes bamines conftituit, vocatur sus gentiume 
FB F 2 es AGO S. 

& Puffendorff, J, J. C. ¥» compared with, Barbeyrac’s commentary. c Ff. ¥» fs My, 
| me My vs * / aay . : . ' By 
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Tus much I thought it neceflary to premife concerning the 
law of nature, the revealed law, and the law of nations, before — 


_ L proceeded to treat more fully of the principal fubje&t of this 


fection, municipal or civil law; that is, the rule by which parti- 
cular diftricts, communities, ar eaten are governed; being thus |! 


defined by Juftinian®, «* jus civile oft quod quifque fibi populus con= — 
«6 frituit.”” Lcall it municipal law, in compliance with common 


Speech; for, though ftrictly that expreffion denotes the particular 


cuftoms of one fingle municipium or free town, yet it may with hl 
fufficient propriety be applied to any one ftate or nation, which ( 


is governed by the fame laws and cuftoms. 


Muwnicrpan law, thus underftood, is properly defined to : 
be “ arule of civil conduc prefcribed by the fupreme power in 


** a flate, commanding what is right and prohibiting what ism 
** wrong.” Let us endeavour to explain it’s feveral properties, aay 
they arife out of this definition, = 


Ann, firft, it is a rule: not a tranfient fadden order from a 


fuperior to or concerning a particular perfon ; but fomething per-_ 
manent, uniform, and univerfal. Therefore a particular act of © 


q 


j 


the legiflature to confifcate the goods of Titius, or to attaint him | 


of high treafon, does not enter into the idea of a municipal law; 


for the operation of this att is {pent upon Titius only, and. has i 
no relation tothe community in general; it is rather a fentence 


than a Jaw. But an act to declare that the crime of which Titius 
is accufed fhall be deemed high treafon; this has permanency, 
uniformity, and univerfality, and therefore is properly a rule, 
It isalfo called a rule, to diftinguifh it from advice or counfel,. 


which we are at liberty to follow or not, as we fee proper, and 


_ to judge upon the reafonablenefs or unreafonablenefs of the thing 
advifed: whereas our obedience to the /aw depends not upon — 
our approbation, but upon the maker's will, Counfel is only mat- | 
ter of perfuafion, lawis matter of injunction; counfel acts only 
upon the willing, law upon the Meg ae alfo. 
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Iris Ne called a rule, to diftinguifh it from a compact or 
acreement; for a compact is a promife proceeding from us, law 
iga command directed to us. The language of a compact is, “* IT 
<< will, or will not, do this ;’? that of alaw is, “ thou shalt, or 
« fhalt not, do it.” It istrue there is an obligation which a 
compact carries with it, equal in point of confcience to that of a 
law; but then the original of the obligatiqn is different. In com- 
pacts, we ourfelves determine and promife what fhall be done, 
before we are obliged to doit; in laws, we are obliged to act; 
without ourfelves determining or promifing any thing at all, 
Upon thefe accounts law is defined to be “ a rule.” 


§. 2. Laws. in general. 


Municip lawis alfo * a ruleof civil condudt.” This dif- 
tinguifhes municipal law from the natural, or revealed ; the for- 
mer of which is the rule of moral conduct, and the latter not 
only the rule of moral conduct, but alfo the rule of faith. Thefe 
regard man asacreature, and point out his duty to God, to him- 
{elf, and to his neighbour, confidered in the light of an indivi- 
dual. But municipal or civil law regards him alfo as a citizen, 
and bound to other duties towards his neighbour, than thofe of 
mere nature and religion: duties, which he has engaged in by 
enjoying the benefits of the common union; and which amount 
to no more, than that he do contribute, an his part, to the fub- 
fiftence and peace of the fociety. | 


Iv is likewife “ a rule profcribed.”’ Becaufea pare refolution, 
confined in the breaft of the legiflator, without manifefting itfelf 
by fome external fign, can never be properly a law. It is requi- 
fite that this refolution be notified to the people who are to obey 
it. But the manner in which this notification is to be made, is 
matter of very great indifference. It may be notified by univerfal 
tradition and long prattice, which fuppofes a previous publica- 
tion, and is the cafe of the common law of England. It may be 

‘Notified, viva voce, by officers appointed for that purpofe, as ig 
Gone with regard to proclamations, and fuch acts of parliament 
A) as 


} 
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as are appointed to be publicly read in churches and other aflem- : ; 
blies. It may laftly be notified by writing, printing, or thelike; _ 
which is the general courfe taken with all our acts of parliament, 
Yet, whatever way ig made ufe of, it isincumbent on the pro- — 
mulgators to do it in the moft public and perfpicuous manner 3; 
not like Caligula, who (according to Dio Caflius) wrote his laws 
_in a very fmall character, and hung them up upon high pillars, 
the more effectuually to enfnare the people. Thereis ftilla more | 
unreafonable method than this, which is called making of laws 
ex poft fatto ; when after an action (indifferent in itfelf) i is com= — 
mitted, the legiflator then for the firft time declares it to have | 
beer 2 crime, and inflicts a punithment upon the perfon who has 
committed it, Here itis impoflible that the party could torefee © 
that an action, innocent when it was done, fhould be afterwards — 
converted to guilt by. a fubfequent law; he had therefore no ¥ 
caufe to abftain from it; and all punifhment for not abftaining — 
mutt of confequence he cruel and unjuft®. All laws fhould be — 
therefore made tocommence in futuro, and be. notified before ie 
their commencement ; which is implied in the term preferibed. be: 
But when this rule is in the ufual manner notified, or prefcribed, : 
it is then the fubjects bufinefs to be thoroughly acquainted there- 
with ; forif ignorance, of what he might know, were admitted, © 
AS 2 lesititnate excufe, the laws would be of no effect, but, might | y 
always ahs eluded with i impunity. : . 7 


fi 


, BUT farthere municipal law is * arule of dit conduc pres 
« {cribed by the fupreme power ina fate.’ For legiflature, as was. | | 
before obferved, is the greateft act of fuperiority that can be 
-exercifed by one being over another. Wherefore it is requilite ta, 


the very eflence of alaw, that it be made by the fupreme power. 


Sovereignty and legiflature are indeed convertible,terms ; 43, one ca 
‘not fubfift without the other. 


tna ie 


é Such laws amgng the Romans were de- privatis hominibus irrogaris id enim eft pring 
nominated privilegia, or private laws, of ‘* vilegium. Nemo unquam tulit, nihil eft  cru= 
which Cicero (de leg. 3. 19. andin his ora- ‘* delius, mibil perniciofius, mnibil quod mint 
tion pre domo, 14.) thus fpeaks; ** Vetant ‘* haec civitas ferre pofit. ae 
8° Jeges facratae, vetant duodecim tabulae, leges 


i] 
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Tuts will naturally lead us into a fhort enquiry concerning: 
the nature of fociety and civil government ; and the natural, in= 
herent right that belongs to the fovercignty of a ftate, wherever 
that fovereignty be lodged, of making and enforcing laws. 


Tue only true and natural foundations of fociety are the 
wants and the fears of individuals. Not that we can believé, 

- with fome theoretical writers, that there ever was a time when 
there was no fuch thing as fociety ; and that, from the impulfe 
of reafon, and through a fenfe of their wants and weaknefles, 
individuals met together in a large plain, entered into an original 
contract, and chofe the talleft man prefent to be their governor. 
This notion, of an actually exifting unconnected {tate of nature, 
is too wild to be ferioufly admitted: and befides it is plainly con- 
tradictory to the revealed accounts of the primitive origin of man- 
kind, and their prefervation two thoufand years afterwards ; both 
which were effected by the means of fingle families. Thefe formed 
the firft fociety, among themfelves ; which every day extended 
it’s limits, and when it grew too large to fubfift with convenience 
in that paftoral ftate, wherein the patriarchs appear to have lived, 
it neceflarily fubdivided itfelf by various migrations into more. 
Afterwards, as agricultureincreafed, which employs and can main- 
tain a much greater number of hands, migrations became lefs 
‘frequent: and various tribes, which had formerly feparated, re- 
united again ; fometimes by compulfion and conqueft, fometimes 
by accident, and fometimes perhaps by compact. But though 
fociety had not it’s formal beginning from any convention of in- 
dividuals, actuated by their wants and their fears ; yet itis the 
Jenfe of their weaknefs and imperfeétion that keeps mankind to- 
gether; that demonftrates the neceflity of this union; and that 
therefore is the folid and natural foundation, as well as the ce- 
ment, of fociety. And this is what we mean by the original 
contract of fociety; which, though perhaps in no inftance it has 
ever been formally expreffed at the firit inftitution of a fate, 
yetin nature and reafon mult always be underftgod and implied, 
\ in 
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in the very act of affociating together : namely, that the whole 
fhould protect all it’s parts, and that every part fhould pay obe- | 
-- dience to the will of the whole; or, in other words, that the | 
community fhould guard the rights of each individual member, | 
and that (in return for this proteétion) each individual fhould 
fubmit to the laws of the community ; without which fubmiffion | 
of all it was impoflible that protection could be certainly extend- 

ed to any 1 


- For when fociety is once formed, government refults of 
courfe, as neceflary to preferve and to keep that fociety in order. 
Unlefs fome fuperior be conftituted, whofe commands and 
decifions all the members are bound to obey, they would ftill re- 
main as in a fate of nature, without any judge upon earth to 
define their feveral rights, and redrefs their feveral wrongs. But, — yj 
as all the members of fociety are naturally equal, it may be afked, 
in whofe hands.are the reins of government to be entrufted? 
To this the general anfwer is eafy; but the application of it to 
particular cafes has occafioned one half of thofe mifchiefs, which ‘ 
"are apt to proceed from mifguided political zeal. In general, all: 
‘mankind will agree that government fhould be repofed in fuch — q 
perfons, in whom thofe qualities are mioft likely to be found, the — 
perfection of which is among the attributes of him who is em-— | 
phatically ftiled the fupreme being; the three grand requifites, |, 
I mean, of wifdom, of goodnefs, and of power: wifdom, to _ 
difcern the real intereft of the community ; goodnefs, to endea- 
vour always to purfue that real intereft; and ftrength, or power — 
to carry this knowlege and intention into action. Thefearethe 
natural foundations of fovereignty, and thefe are the requifites 
that ought to be found in every well conftituted frame of govern- 


ment. 


How the feveral forms of government we now fee in the | 
world at firft actually began, is matter of great uncertainty, and i 


has occafioned infinite difputes. It is not my bufinefs or inten- | 
tion to enter into any of them. However they began, or by 


\ 
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what right foever they fubfift, there is and muft be in all of them 
a fupreme, irrefiftible, abfolute, uncontrolled authority, in which 
the jura fimmi imperi?, or the Gage of fovereignty, refide. And: 
this authority is placed in thofe hands, wherein (according to the 
opinion of the founders of fuch refpective ftates, either ex pretly 
given, or. collected from their tacit approbation) the qualities re- 
qui te for fupremacy, wifdom, goodnels, and power, are the 


slgepeely to be found, 


rors political writers: of antiquit ty will not allow more than 
three regular forms of government; the firft, when the fovercign 
power is lodged: in an aggregate ulliembly eoeiaine of all the 
members of a community, aren is ‘called a democracy ; the 
fecond, when it is lodged i paded council, compofed of felect mem- 
bers, and then it is filed an ariftocra acy 5 ; the laft, when it is en- 
trufted in the hands of a fingle perfon, and thew it tales the 
name of amonarchy. All other {pecies of government, they. 


fay, are either corruptions of, or reducible to, thefe three. 


J # 


By the fevereign power, as.was. before obferved, is meant the 
making of laws; for wherever that power refides, all others mult 
conform to, and be direéted by it, whatever appearance the out» 
award form and adminiftration of the government may put on. 
For it is at any,time in the option of the legiflature to alter that 
form: and. adminiftration by.a new, edict or.rule, and to put the 
execution of the laws into whatever hands it pleafes: and,all the 
other ‘powers of the ftate mutt. obey the legiflative power in the 
execution of their feveral. functions, or elie the conititution i 1S 
at ai end. 


In a ,democracy, where the right of making laws retides in 
the people at large, public virtue, or. goodnefs of intention, is 
more likely to be found, than either of the other qualities of go- 
vernment. Popular aflemblics are frequently foolifh in their con- 
trivance, and weak in their execution; but generally mean toda _ 
he ¢ BAS | that i as right and juft, and have alway s a degree of pa> 

G ) triotiin 


could never be lafting or fecure *. F 


8° primores, aut finguli regunt: deletta ex his +t 0 Poe: si a I, Ae 
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triotifm or public fpirit. In ariftocracies there is more wifdom ‘ol 


be found, than in the other frames of government; being com- 


pofed, or intended to be compofed, of the moft experienced | 
citizens ; but ne re is lefs honefty than in a republic, and lefs _ : 
ftrength than in a Hap ENS, A monarchy is indeed the moft fl ! 
Powel of any, al! the finews of government being knit to- 
gevher, and united in the hand of the prince; but then there is 


mminent danger of his employing that ftrength to improvident _ ; 
or oppreflive purpofes, ‘ 


Tuvs thefe three {fpecies of government have, all of them, 4 
their feveral perfections and imperfections. Democracies. are ‘ 
ufually the beft calculated to direét the end of a law; ariftocra | 


cies to invent the means by which that end {hall be obtained 5 


and monarchies to carry thofe means into execution. And the y 
antients, as was obferved, had in general no idea of any other 
permanent form of government but thefe three: for though 4 
Cicero declares himfelf of opinion, «“ ejfe optime conftitutam rem= 
€° publicam, quae ex ae generibus illis, regall, optino, et popular, — 

<¢ fit modice confufa;” yet Tacitus treats this notion of a mixed q 
government, formed out of them all, and partaking of the ad- | 
vantages of each, as a vifionary whim, and one that, if effected, | 


Bur, happily for us of this ifland, the Britifh conftitutio 1 
has long remained, and I truft will long continue, a ftanding ex- 
MKS to the truth of this obfervation. For, as with us the 

xecutive power of the laws is lodged in a fingle perfon, they — 


ae all the advantages of ftrength and difpatch, that are-to be 


found in the moft abfolute monarchy: and, as the legiflature o q 1 
the kingdom is entrufted to three diftin@ powers, entirely inde- 4 
pendent’ of each other; firft, the king; fecondly, the lords fpi- 
ritual and temporal, wits Is an ariftocr atical aflembly of perfons” 


{elected 


£ In his fragments de rep. 1.2. “© et comflituta reipublicae forma laudari facihus 
g ‘* Cunflas nationes et urbes populus, aut ** quam evenire, vel, fi evenit, hand diusurne 


~ 
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feleéted for their piety, their Blech their wifdom, their valour, 
or their property; and, thirdly, the houfe of commons, f¥ ely 
chofen by the people from among themfelves, which makes 1+ 
kind of democracy ; as this aggregate body, actuated by dife- 


rent fprings, and attentive to different interefts, compok s th e 
Britith parliament, and has the fupreme difpofal of every thing ; 


~*~) 
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there can no inconvenience be attempted by either of ihe three 
branches, but will be withftood by one of the other two; each 
branch being armed with a negative power, fuflicient to repel 
any: innovation which it fhall think inexpedient or dangerous. 
& 

HERE Oe is lodged the fovereignty of the Britith conititu- 
tion; and lodged as beneficially as is poffible for fociety. For in 
no other fhape could we be fo certain of finding the three Sheet 
qualities of government fo well and fo Pe ppily united, If the 
fupreme power were lodged in any onc of the three. branches fe- 
parately, we muft be “eee to the inconveniences of either 
abfolute monarchy, ariftocracy, or democracy ; and fo want two 

_ of the three principal ingredients of good polity, either virtuc, 
wifdom, of power. Ifit were lodged in any two of the branches; 
for inftanceé, in the king and houfe of lords, our laws might s be 
providently made, and well executed, but they might not alwa, 
have the good of the people in view: if lodged in the kin; A 
commons, we fhould want that circumf pection and alae aty 

caution, which the wifdom of the peers is to afford: if the iu 
preme rights of legiflature were lodged in the two houfes only, 
and the king had no negative upon their proceedings, they might 
be tempted to encroach upon the royal prerogative, or perhaps to 
abolifh the kingly office, and thereby weaken (if not totally de- 
ftr oy) the ftrength of the executive power. But the conftitutional 
government of this ifland is fo admirably tempered and com- 
_ pounded, that nothing can endanger or hurt it, but deftroying 
the equilibrium of power between one branch of the soailaate 

‘and the reft. For if ever it fhould happen that the independence 
of any one of the three fhould be loft, or that it fhould become 

4 eracat to the views of either of the other two, there would 
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foon be an end of our conftituiion. The legiflature’ “would: be | 
changed from that, which was originally fet up by the general | i 
-confent and srinariclem act of the fociety: and fuch a changes 
however effected, is according to Mr Locke * (who perhaps: car= 
ries his theory too far) at once an entire diflolution of the bands | 
of government; and the people are thereby reduced to a ftate 
of anarchy, with liberty to conftitute to themfelves a new le- 7 i 
-gillative power. | 


-Havine thus curforily confidered the three ufual {pecies of — , 
‘gover ‘nment, and our own fingular conftitution, felectedand com- 
pounded from them all, I proceed to obferve, that, as the power _ 
“of making laws Eonitieates the fupreme authority, fo wherever | 
the faprenie authority in any flate refides, itis the right of that © 
authority t6 make laws ; that is, in the words of our definition, ©; 
‘to preferibe the rule of civil action. And this may be difcovered 
from the very end arid inftitution of civil Rates. For a ftate is a 7, 
‘collective body, compofed of a multitude of individuals, united 
for their fafety and conveniencé, and intending to a& together | 
asoneman, Ifit therefore is toact as one man, it ought to act’ 
by one uniform will. But, inafmuch as political communities 
are made up of niany natural perfons, each of whom has his 7 
particular will and inclination, thefe feveral wills cannot by any, @ 
natural union be joined Soneehens ortempered and difpofed i into # 
a lafting harmony, foas to conftitute and produce that one unl- — 
form will of the whole. It can therefore be no otherwife pro- — 
duced than by a polifical union ; by the confent of all perfons to 
fubmit their own private wills ‘6 the will of one man, or of one @ 
‘or more allemblies of men, to whorn the fupreme authority i is 
entrufted : and this will of that one man, or affemblage of men, hi 
‘is in fo lange ftates, according to their different’ Bonita aes 
‘underftood to be daw. | 


Tuus far as to the right of the fupreme power, to make 
ta AWS 5 but farther, ib 1s it’s “ditty likewife. For fince the rele 4 


a 
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‘tive members are bound to conform themfelves to the will of 
the flate, it is expedient that they receive directions from the 
{taté declaratory of that it’s will. But, as it is impoffible, in 
fo great a multitude, to give injunctions to every particular man, 
relative to each particular action, therefore the ftate eftablithes 
general rufes, for the perpetual information and direction of all 
perfons i in all points, whether of pofitive or negative duty. And 

this, in order that every man may know what to look upon as 
his own, what as another’s; what abfolute/and what relative du- 
ties are required at his hands; what is to be efteemed honett, 
difhonelt, or indifferent ; what degree every man retains of-his 
natural liberty ; what fie has given up as the price of the bene- 
fits of fociety ; and after what manner each perfon is to mode- 
rate the ufe and exercife of thofe rights \ which the ftate afligns 
him, in order to promote and fecure the public tranquillity. 

* 


From what has been advanced, the truth of Mere ee 
branch of our definition, is (I truft) fufliciently evident that 
«< municipal law is a rule of civil conduct prefcribed by the fupreme 
<< power in a fiate.’ I proceed now to ‘tthe latter branch of it ; 
that itis arule fo preferibed, ‘* commanding what is right, and 
<< prohibiting what ts wrong.” 


Now inorder to do this completely, it is firft of all ‘ect 
that the boundaries of right and wrong be eftablifhed and afcer- 
tained by law. And itn this is once done, it will follow of 
ay that it is likewife the bufinefs of the law, confidered as a 
rul le of civil conduct, to enforce thefe rights and to reftrain or 
redrefs thete wrongs. It remains therefore only to confider in 
what manner the law is faid to afcertain the boundaries of right 
and wrong; and the methods witch, it takes to ee the 
one and Pee the other. 


For this terpite every law may be faid to confift of feveral 
“parts : one, declaratory; whereby the rights to be obferved, and 


the ngs to be efchewed, are clearly defined and laid down: 
. another, 
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another, directory; whereby the fubjeét is inflructed and enjoined | 
to obferve thofe rights, and to abftain from the commifion of | 
thofe wrongs: a thind, re remedial; whereby a method is pointed 
‘out to recover 2 man’s private rights, or redrefs his privaté | 
wrongs: to which may be added a fourth, ufually termed the | 
fanttion, or vindicaiory branch of the law; whereby it is figni- | 
fied what evil or penalty fhall be incurred by fuch as commit” 
any public wrongs, and tranfgrefs or neglect their duty. 


‘Witd regard to the firft of thefe, the decdabeloty part of the | 
municipal law, this depends not fo much upon the law of reve- ° 
lation or of nature, as upon the wifdom and will of the ieeillall: ! 
tor. ‘This doctrine, which before was flightly touched, deferves _ 
amoreparticular explication. Thofe rights then which God and t 
nature have eftablifhed, and are therefore called natural rights, | 
fuch as are life and liberty, need not the aid of human laws to ° 
be more effectually invefted in every man than they are; neither ' 
do they receive any additional ftrength when declared by the mu- 
nicipal laws to beinviolable. On the contrary, no human hae | | 
lature has power to abridge or deftroy them, unlefs the owner 
-fhall himfelf commit fome act that amounts to a forfeiture. Nei- | i] 
ther do divine or natural duties (fach as, for inftance, the wor- 
fhip of God, the maintenance of children, and the like) receive 
any ftronger fanion from being alfo declared to be duties by 
the law of the land. The pit is the fame as to crimes and 
mifdemefnors, that are forbidden by the fuperior laws, and 
therefore ftiled mala zn fe, fuch as murder, theft, and perjury 3 
which contract no additional turpitude from pane declared un- - 
lawful by the inferior legiflature. For that legiflature in all 
thefe cafes acts only, as was before obferved, in fubordination 
to the great lawgiver, tranfcribing and publifhing his precepts. 
So that, upon the whole, the declaratory part of the municipal _ 
Jaw has no force or operation at all, with regard to actions that 
are naturally and intrinfically right or wrong. 
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But, with regard to things in themfelves indifferent, the cafe 
is entirely altered.. Thefe become either right or wrong, juft or 
unjuft, duties or mifdemefnors, according as the municipal legif- 
lator fees proper, for promoting the welfare of the fociety, and 
more effectually carrying on the purpofes of civil life. Thus our 
own common law has declared, that the goods of the wife do 
-inftantly upon marriage become the property and right of the 
-hufband; and our ftatute law has declared all monopolies a pub- 

lic offence: yet that right, and this offence, have no foundation 
in nature; but are merely created by the law, for the purpoles of 
civil. aan And fometimes, where the thing itfelf has it’s 
rife from the law of nature, the particular circumftances and 
mode of doing 1 it become right or wrong, as the laws of the land 
fhall direé&t. Thus, for inftance, in civil duties; obedience to fu- 
periors is the doctrine of revealed as well as natural religion: 
but who thofe fuperiors fhall be, and in what circumftances, or 
to what degrees they fhall be obeyed, is the province of human 
jaws to determine. And fo, as to injuries or crimes, it muft be 
left to our own legiflature to decide, in what cafes the feifing 
another’s cattle hall amount to the crime of robbery; and where 
it fhall be a juftifiable action, as when a landlord takes them by 
way of diftrefs for rent. 


\'Tuus much for the declaratory part of the municipal law: 
and the directory ftands much upon the fame footing; for this 
virtually includes the former, the declaration being ufually col- 
lected from the direétion. The law that fays, « thou fhalt not 
“ fteal,” implies a declaration that ftealing is acrime. “And we 
have feenJ that, in things naturally indifferent, the very effence 
of right and wrong depends upon the direction of the laws to 
do or to omit them. 


_ Tue remedial part of a law is fo ee a confequence of 
the former two, that laws muft be very vague and imperfect 
: “ without 


j See pag. 43. 
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without it. For in vain would rights be declared, in vain directed _ 
to be obferved, if there were no method of recovering and affert-_ 
ing thofe rights, when wrongfully withheld or invaded. This is 
what we mean properly, when we fpeak of the proteétion of the 
law. When for inftance, the declaratory part of the law has 

faid, ‘* that the field or inheritance, which belonged to Titius’s 
«¢ father, is vefted by his death in Titius;” and the directory part 

has ‘¢ forbidden any one on enter on another’s property, without. | 
*¢ the leave of the owner’ if Gaius after this will prefume to | 
take pofleflion of the land, the remedial part of the law will then | 
interpofe it’s office; will make Gaius reftore the poffeflion to. 

Titius, and alfo pay hin damages for the invafion, i 


| 


With regard to the /endtion of laws, or the evil that may. 
attend the breach of public duties; it is obferved, that human — 
fegifiators have for the moft part chofen to make the fanction sm | 
their laws rather vindicatory than remuneratory, or to confift ra- i | 
ther i im ‘punifhments, than in actual particular rewards. Becaufe a 
in the firft place, the quiet enjoyment and prote@ion of all our 
civil rights and liberties, which are the fure and general confe- | 
quence of obedience to the municipal law, are in themfelves thes 4 
beft and moft valuable of all rewards. Becaufe alfo, were the, 
exercife of every virtue to be enforced by the propofal of parti- 4 
cular rewards, it were impoflible for any {tate to furnifh ftock i 
enough for fo profufea bounty. And farther, becaufe the dread 
of evil is a much mere forcible principle of human acticns hall 
the profpect of good‘. For which reafons, though a prudent — 
beftowing of rewardsis fometimes of exquilite sah yet we find 4 
that thole civil laws, which enforce and enjoin our duty, do 
feldom, ifever, propofe any privilege or gift to fuch as obey the | a 
Jaw; but do conftantly come armed with a penalty. denounced ] 
againit tranfgrefiors, either exprefsly defining the nature and 
quantity of the punifhment, or elfe leaving it to the difcretion | 
of the judges, and thofe who are entrufted with the care of 
putting the laws in execution. 
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Or all the parts of a law the moft effectual is the vindicatory. 
For it is but loft labour to fay, ‘do this, or avoid that,” unlefg 
we alfo Geviates *¢ this fhall be the confequence of your non- 
© compliance.” We muft therefore obferve, that the main 


ftreneth and force of a law confifts in the penalty annexed to it, 


Herein is to be found the principal obligation of human laws. 


LicisLaTors atid their laws are faid to compel and oblige 5 
hot that by any natural violence they fo conitrain a man, as, to 
tender it impoflible for him to act otherwife than as they direét, 
which is the ftrié fenfe of obligation: butt becaufe, by declaring 


and exhibiting a penalty againtt offenders, they bring it to pafs 


that no man can eafily choofe to tranfgrefs the law; fince, by 
reafon of the impending correction, compliance isin a high de- 
free preferable to difobedience. And, even where rewards are 


propofed as well as punifhments chpeyteneal the obligation of the 


Jaw feems chiefly to confift in the penalty: for rewards, in their 
nature, can only perfuade and allure; nothing 1s compulfory but 
punithment. 


J 


Ir is true, it hath eet holden, and very juftly, by the cprigeteas 


of our ethical writers, that ee laws are binding upon meng 
confciences. But if that were the only, or mott forcible obliga- 
tion, the good only would r egard the laws, and the bad would fet 
thn at defiance. And, true as this principle is, it muft ftill be 
underftood with fome reriGhon: ft holds, f apprehend, as ta 
rights; and that, when the law has determined the field to belong 
to Tittus, it is matter of confcience no longer to withhold or to 
invadeit. Soalfoi in regard to natural aan and fuch offences as 


are mala infe: here we are bound in confcience, becaufe we are 


ap by fuperior laws, before thofe human laws were in being, 

/perform the one and abftain from the other. But in relation 
% ‘thofe laws which enjoin only pofitive duties, and forbid only 
foch things as are not mala in fe but mala Heng merely, ane 


| 
| 
| 
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nexing a penalty to non-compliance, here Tapprehend confcience — 

is no farther concerned, than by directing a fubmiffion to the | 
penalty, in cafe of our breach of thofe laws: for otherwife the | | 
saultitude of penal laws in a ftate would not only be looked upon } 
as an impolitic, but would alfo be a very wicked thing ; if every 
fuch law were a {nare for the confcience of the fubject. But in 
thefe cafes the alternative is offered to every man; “ either Ae | 
“ ftain from this, or fubmit to fuch a penalty: and his con- | 
{cience will be clear, whichever fide of the alternative he thinks — 
proper to embrace. Thus, by the ftatutes for preferving the 
game, a penalty is denounced againit every unqualified perfon | 
that kills a hare. Now this prohibitory law does not make the , 
tranfgreflion a moral offence: the only obligation in confcience | ' 
is to fubmit to the penalty, if levied. ; 


eh 
By U 
a 
i 
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I HAVE now gone through the definition laid down of a| 
municipal law; seal have {hewn that it is “a rule—of civil | 
aS conduét— preferibed — by the fupreme power in a flate— ' 
<* commanding what is right, and prohibiting what is wrong :” 
in the explication of which I have endeavoured to interweave a 
few ufeful principles, concerning the nature of civil: governs 
“ment, and the obligation of human laws. Before I conclude © 
this fection, it may not be amifs to add a few obfervations con- 
cerning the interpretation of laws. a 


Wuewn any doubt arofe upon the conftruétion of the Roman — 
laws, the ufage was to ftate the cafe to the emperor in writing, | 
and take his opinion uponit. ‘This was certainly a bad method 
of interpretation. To interrogate the legiflature to decide parti-_ 

cular difputes, is not only endlefs, but affords great room for 
partiality and oppreflion. The anfwers of the emperor were called 
his refcripts, and thefe had in fucceeding cafes the force of per- 
petual laws ; though they ought to be earcully diftinguifhed, by — 
every rational civilian, from thofe general conftitutions, which 
had uutlgs the nature FOF Te for their guide. The emperor Mae 
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to abolifh thefe refcripts, and retain only the general edicts: he 
‘could not bear that the hafty and crude anfwers of fuch princes 
as Commodus and Caracalla fhould be reverenced as laws. But 
Juitinian thought otherwife*, and he has preferved them all. In 
like manner the canon laws, or decretal epiftles of the popes, 
are all of them refcripts in the ftricteft fenfe. Contrary to all 
true forms of reafoning, they argue from particulars to generals. 


‘Tue faireft and moft rational method to interpret the will of 
the legiflator, is by exploring lis intentions at the time when the 
Jaw was made, by /igus the moft natural and probable. And 
‘thefe figns are either the words, the context, the fubject matter, 
the effects and confequence, or the {pirit and reafon of the law. 
Let us take a fhort view of them all. 


1. Worps aregenerally to be underftood in their ufuial and 
-mof known fignification; not fo much regarding the propriety of 
grammar, as their general and popular ufe. Thus the law men-- 
tioned by Puffendorff', which forbad a layman to /ay hands on 
a prieft, was adjudged to extend to him, who had hurt a prieft 
witha weapon. Again; terms of art, or technical terms, muft | 
be taken according to the acceptation of the learned in each art, 
trade, and fcience. So in the act of fettlement, where the crown 
of England is limited “ to. the princefs Sophia, and the heirs 
“of her body, being proteitants,” it becomes neceflary to call 
in the afliftance of lawyers, to afcertain the precife idea of the 
words ‘ heirs of her body;” which in a legal fenfe comprize only 
certain of her lineal defcendants. Laftly, where words are clearly 
repugnant in two laws, the later law takes place of the elder: — 
leges pofteriores priores contrarias abrogant is a maxim of univerfal — 
faw, as well as of our own conftitutions. And accordingly it: 
was laid down by a law of the twelve tables at Rome, quod ps- 
pulus poftremum, juffit, id jus ratuim off 
(yy . j 
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2. Ir words happen to be ftill dubious, we may eftablifh theif |, 
meaning from the context; with which it may be of fingular | 
ufe to.compare a word, or a fentence, whenever they are ambi- | 
guous, equivocal, or intricate. Thus the proeme, or preamble, | 
is often called in to help the conftruétion of an act of parliament, | 
Of the fame nature and ufe is the comparifon of a law with other } 
Jaws, that are made by the fame legiflator, that have fome affi- 
nity with the fubject, or that exprefsly relate to the fame point. 


‘Thus, when the law of England declares murder to be felony i 
without benefit of clergy, we muft refort to the fame law of 


i 
l 


England to learn what the benefit of clergy is: and, when the. 
common law cenfures fimoniacal contracts, it affords great light | 
to the fubject to confider what the canon law has adjudged to) 
be fimony. . ; 


st 

3- As to the fubject matter, words are always to be under. 

ftood as having a regard thereto; for that is always fuppofed to 

be in the eye of the Icgiflator, and all his expreffions direéted to. 

thatend. Thus, when a law of our Edward ILI forbids all ec- 

clefiaftical perfons to purchafe provifions at Rome, it. might feem 
to prohibit the buying of grain and other victual ; but when we | 
confider that the ftatute was made to reprefs the ufurpations of 
the papal fee, and that the nominations to benefices by the pop 
were called provifions, we thall fee that the reftraint is intende 
to be laid upon fuch provifions only. Bi ? x 


4. As to the effects and confequence, the rule is, that wheré _ 
words bear either none, or a very abfurd fignification, if literalh 
~underitood, we muft a little deviate from the received fenfe o 
them. Therefore the Bolognian law, mentioned by Puffendorf ™ 
which enacted “ that whoever drew blood in the ftreets fhould b 
* punithed with the utmoft feverity,” was held after long debat 
“not to extend to the furgeon, who opened the vein of a perio; 
that fell down in the ftreet with a fit, 
‘ ie: oe 5. Bu: 
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-y. Bur, laftly, the mee univerfal and effectual way of dif- 
covering the true meaning of a law, when the words are dubious, 
is by confidering the reafon and fpirit of it; or the caufe which 
moved the legiflator to enact it. - For when See reafon ceafes, the 
law itfelf ought likewife to ceafe with it. An inftance of this is 
given 1 in a cafe put by Cicero, or whoever was the author of the 
rhetorical treatife infcribed to Herennius®. There was a law, 
that thofe who in a ftorm forfook the fhip thould forfeit all pro- 
perty therein ; and the fhip and lading fhould belong entirely to 
thofe who ftaid init. _In a dangerous tempeft all the mariners 
forfook the fhip, except only one fick paflenger, who by reafon 
of his difeafe was unable to get out and efcape. By chance the 
fhip came fafeto port. The fick man kept pofleflion, and claim- 
ed the benefit of thelaw. Now here all the learned agree, that 
the fick man is‘not within the reafon of the law ; for the reafon 
of making it was, to give encouragement to fuck as fhould ven- 
ture their lives to fave the veflel: but this is a merit, which he 
could never pretend to, who neither ftaid in the fhip upon that 

account, nor contributed any thing toit’s prefervation, 


From this method of interpreting laws, by the reafon of them, 
arifes what we call equity; which is thus defined by Grotius®, 
the correétion of that, wherein the law (by reafon of it’s uni- 
®< verfality) is deficient.” For fince in laws all cafes cannot be 
forefeen or exprefled, it is neceflary, that when the general decrees 
of the law come to be applied to particular cafes, there fhould 
be fomewhere a power vefted of defining thofe circumftances, 
which (had they been forefeen) the legiflator himfelf would have 
expreffed. And thefe are the cafes, which, according to Grotius, 

+ lex non exacte definit, fed arbitrio boni viri permittit.” 


— Equrry thus ivcndine: effentially, upon the particular cir- 
) LP ritancrs of each individual cafe, there can be no eftablifhed. 
rules 


ade aequitate. §. 3- 
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rules and fixed precepts of equity laid down, without deftroying 
it’s very effence, and reducing it to a pofitive law. And, on the 
other hand, the liberty of confidering all cafes in an equitable 
light muft not be indulged too far, left thereby we deftroy all 


law, and leave the decifion of every queftion entirely in the breaft | 


oy 


of the judge. And law, without equity, though hard and dif- | 
agreeable, is much more defirable for the public good, than 
equity without law: which would make every judge a legifla- | 
tor, and introduce moft infinite confufion; as there would then | 
be almoft as many different rules of action laid down in our 
courts, as there are differences of capacity and fentiment in the 
human mind, 


t’ 
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SHE municipal law of England, or the rule of civil con- 

| ff duét prefcribed to the inhabitants of this kingdom, may 

| with fufficient propriety be divided into two kinds ; the lex nor | 
_feripta, the unwritten, or common law; andthe lew /cripta, the 
written, or ftatute law. | , 


TuE~ex non feripta, or unwritten law, includes not only ge- 
geral cuftoms, or the common law properly fo called; but alfo 
the particular cuftoms of certain parts of the kingdom ; and like- 
wife thofe particular laws, that are. by cuftom obferved only in 
certain courts and jurifdictions. 


-WueEn I call thefe parts of our law /eges non fcriptae, I would 
not be underftood as if all thofe laws were at prefent merely 
oral, or communicated from the former ages to the prefent folely 
by word of mouth. It is true indeed that, in the profound igno- 
-rance of letters which formerly overfpread the whole weftern 
world, all laws were intirely traditional, for this plain reafon, that 
the nations among which they prevailed had but little idea of 
writing. Thus the Britifh as well as the Gallic druids committed 
all their laws as well as learning to memory * ; and it is faid of 
the primitive Saxons here, as well as their brethren on the conti- 
nent, that /eges fola memoria et ufu retinebant®. But, with us at 
prefent, the monuments and evidences of our legal cuftoms are 
contained in the records of the feveral courts of juftice, in books 


of 
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of reports and judicial decifions, and in the treatifes of learned || 
fages of the profeflion, preferved and handed down to us from | 
the times of higheft antiquity. However I therefore ftile thefe | 
parts of our law /eges non fcriptae, becaufe their original inftis 
tution and authority are not fet downin writing, as acts of par-_ 
hament are, but they receive their binding power, and the force | 
of laws, by long and immemorial ufage, and by their univerfal 


reception throughout the kingdom. In like manner as Aulus, 


InrRop,| 


Gellius defines the jus non feriptum to be that, which is “ tacite. 
& et illiterato hominum confenfu et moribus exprefium.”? al, 


_ Oop antient lawyers, and particularly Fortefeue*, infift with | 
abundance of warmth, that thefe cuftoms are as old as the pri- |; 
mitive Britons, and continued down, through the feveral muta= | 
tions of government and inhabitants, to the prefent time, un- | 
| changed and unadulterated. This may be the cafe as to fome? | 

Hs but in general, as Mr Selden.in his notes obferves, this affertion | 
mult be underftood with many grains of allowance; and ought | 
only to fignify, as the truth feems to be, that there never was | 
any formal exchange of one fyftem of laws for another: though | 
doubtlefs by the intermixture of adventitious nations, the Ro 
mans, the Picts, the Saxons, the Danes, and the Normans, they | 
muift have infenfibly introduced and incorporated many of their | 
i own cuftoms with thofe that were before eftablifhed : thereby in’ 
eo all probability improving the texture and wifdom of the whole; | 
, by the accumulated wifdom of divers particular countries. Our 
laws, faith lord Bacon‘, are mixed as our Janguage: and as our 
danguage is fo much the richer, the laws are the more complete, 


» AnD indeed our antiquarians and firft hiftorians do all pofiy 
tively affure us, that our body of laws is of this compounded 
nature. For they tell us, that in the time of Alfred the local | 
cuftoms of the feveral provinces of the kingdom were grown fo. 


Zz various, that he found, it expedient to compile his dome-book or | 
hiber judicialis, for the general ufe of the whole kingdom. ‘This 
t | ) book . 


“\ 
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book 3 is faid to have been extant fo late as the reign of king Fd- 
ward the fourth, but is now unfortunately lof. It contained, 
‘we may probably fuppofe, the principal maxims of the common 
law, the penalties for mifdeniefnors, and the forms of judicial 
proceedings. ‘Thus much may at leaft be collected from that in- 
junction to obferve it, which we find in the laws of king Edward 


<< etiam atque etiam mando, ut omnibus aequos fe praebeant judicess 
Ie perinde ¢ ac in judiciali libro ( Saxontce, 5om- bec) feriptum habetur £ 
“ nec quicquam formident oe jus commune, (Saxonice Folemhze ¥ 
y + audacter libereque dicant.” 


Bu ¢ the irruption and eftablifhment of the Danes in England, 
which followed foon after, introduced new cuftoms, and caufed 
this code of Alfred in many provinces to fall into difufe; or at 
leaft to be mixed and debafed with other laws of a Ae alloy. 
So that about the beginning of the eleventh century there were 
three principal fyftems of laws prevailing in different diftrits. 
Jt. The Mercen-Lage, or Mercian laws, which were obferved in 
many of the midland counties, and thofe bordering on the prin- 
cipality of Wales, the retreat of the ancient BiitdHe ; and there- 
fore very probably intermixed with the Britifh or Druidical cuf- 
toms. 2. The We/t-Saxon- -Lage, or laws of the weft Saxons, 
thich obtained in the counties to the fouth and weft of the 
ifland, from Kent to Devonthire. Thefe were probabl y much 
the fame with the laws of Alfred above-mentioned, being the mu- 
nicipal law of the far moft confiderable part of his deutmon 


fidence. 3. The Dane- he or Danifh law, the very name of 
which {peaks it’s original and compofition. This was princi- 


at that time ‘under a diftinct government * ce 
| 
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the elder, the fon of Alfred ©. * Omnibus qui reipublicae praefunt 


and particularly including Berkfhire, the feat of his peculiar re- 


ally maintained in the reft of the midland counties, and alfo 
on the eaftern coaft, the part moft expofed to the wifitg of that 
piratical people. As for the very northern provinces, wa were — 
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Our of thefe three laws, Roger Horelens and. Ration 
Ceflrenfis hinform:us, king Edward the confeflor extraéted. | 
uniform law or digeft of laws, to be obferved throughout thq 
whole kingdom; ceouets Hoveden and the author of an old ma} 
mi nlaripe chaeea dns afar us likewife, that this work was pro} 
jected and begun by his grandfather king Edgar. And indeed a 
ge haat digeft of the fame nature has been conitantly found expe} 
‘dient, and therefore put in practice by other great nations, which, 
were formed from an aflemblage of little provinces, governed by, 
peculiar cuftoms. Asin Portugal, pader king Edward, about the! 
beginning of the fifteenth century“. In Spain under Alonzo X,} 
sho about the year 1250 executed the plan of his father Sti 
Ferdinand, and collected all the provincial cuftoms into one uni-| 
form law, in the celebrated code entitled /as partidas', And in) 
Sweden, about the fame aera, a univerfal body of common law! 
was compiled out of the particular cuftoms eftablifhed by the} 
faghman of every province, and intitled the Jand’s lagh, being} 
analogous to the common law of England”. | 


| 
} 
) 


| 
a 
Boru thefe undertakings, of king Edgar and Edward the 
cgntaier, {ecm to have been no more than a new edition, of, 
vefh promulgation, of Alfred’s code or dome-book, with fu 
additions and improvements as the experience of a century al iC 
an half had fuggefted. For Alfred is generally ftiled by the famé. 
hittorians pe Tegum Anghcanarum conditor, as Edward the con 
feflor is the reffitutor. ‘Thefe however are the laws which o 
-hiftories fo often mention under the name of the laws of Edware 
the conteflor ; which our anceftors ftruggled fo hardly to mains: 
tain, under the firit princes of the Norman line; and which fubs' 
fequent es fo frequently promifed to keep ef to reftore, as 
the mott popular act they could do, when preffed by foreig 
emergencies or domeftic difcontents. ‘Thefe are the laws, th: 
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fo vigoroully withfogd the repeated attacks of the civil law; : 
which eftablifhed in the twelith century a new Roman empire 
over moft of the ftates on the continent: ftates that have loft, 
and perhaps upon that account, their political liberties; wh ons 
the free c onftitution of England, perhaps upon the fame account, 
has been rather improved than debafed. T hefe, in fhort, are bie 
oe c 1 gave rife and original to that collection of maxims 

aftoms, which is now known by the name of the common 
law. A name cither given to it, in contr adiftinction to other 
laws, as the ftatute law, the civil law, the law merchant, and -F 
the like ; or, more probably, as a law common to all the realm, 7 
the / jus commune or folcright mentioned by king Edward the elder, 
after the abolition of the feveral: OF ae cuftoms and particu- 
Jar laws before-mentioned. 
i att 

Bur though this is the moft likely foundation of this collec- 
he of maxims and cuftoms, yet the maxims and cuftoms, fo 
‘collected, are of higher antiquity than memory or hitory can 
reach: nothing being more diflicult thaa to afcertain the precife | 
beginning and firft (pring of an antient and long eftablithed cut- 
tom. Whence itis that in our law the debdnek of a-cuftom de- 
‘pends upon it’s having been ufed time out of mind: or, in the 
folemnity of our legal phrafe, time whereof the memery of man 
runneth not to the contrary. This it is that gives it it’s weight 
pand authority ; and of this nature are the maxims and cuftoms 
f which compole the common law, or lex non feripta, of this 
kin gdom. 


| 


Hs ‘unwritten, or common, law is properly diflinguilh- 
able i ee. three kinds: 1. General cuftoms; which are whe unix 
hie ule of the whole kingdom, and form the common law, 
if it’s Ririter and more ufual fignification. 2. Particular cuitoms; 
‘which for the moft part affect only the inhabitants of particular 

4 iftrias. 3. Certain particularlaws; whichby cuftom are adopted 
[es an x nd uted by fome particular courts, of pretty g general and eXa | 
ae ee | | asf 


’ 
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I. As to general cuftoms, or the common law, properly 
called; this is that law, by which proceedings and determinatio 
in the king’s ordinary courts of juftice are guided and directed 
This, for the motft part, fettles the courfe in which lands defcend | 
by inheritance: the manner and form of acquiring and transfer. |, 
ring property ; the folemnitics and obligation of contraéts ; the } 
rules of expounding willis, deeds, andaéts of parliament; the | 
refpective remedies of civil injuries; the feveral fpecies of tem 
poral offences, with the manner and degree of punifhment; an 
an infinite number of minuter particulars, which diffufe them 
felves.as extenfively as the ordinary diftribution of common juf 
tice requires. Thus, for example, that there fhall be four fupe= 
rior courts of record, the chancery, the king’s bench, the com 
mon’ pleas, and the exchequer ;— that.the eldeft fon alone 
heir to his anceftor ; — that property may be acquired and trans: 
ferred by writing ;— that a deed is of no validity unlefs fealed _ 
and delivered ; — that wills fhall be conftrued more favorably, 
and deeds more ftri€ly ; — that money lent upon bond is.rec 
verable by action of debt ;—— that breaking the public peace is 
an.offence, and punifhable by fine and imprifonment ; — all ) 
thefe are doétrines that are not fet down in any written ftatute 
or ordinance, but depend merely upon immemorial ufage, that is 
upon common law, for their fupport. shit WAY ara eT ean 


‘ . q 


Some have divided the common law into two principal 
grounds or foundations? 1. Eftablifhed cuftoms; fuch as that, 
where there’ are three brothers, the eldeft brother fhall be heir 
to the fecond, in exclufion of the youngeft: and 2. Eftablifhed 
rules and maxims; as, ‘‘ that the king can do no wrong, that no 
_£* man fhall be bound to accufe himfelf,” and the like. But I take 
thefe to be one and the fame thing. For the authority of thefe 
maxims reft entirely upon general reception and ufage ; and the 
only method of proving, that this or that maxim is a rule of the 
common law, js by fhewing that it hath been always the cuftom 
to obferve it. ne ie | 4 


¢ 
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| Bur herea very natural, and very material, queftion arifes : 
how are thefe cuftoms or maxims to be known, and by whom is 
their validity to be determined? the anfwer is, by the judges in 
the feveral ‘courts of juftice. They are the depofitary of the 
laws; the living oracles, who mutt decide in all cafes of doubt, 
and who are bound by an oath to decide according to the law of 
the land. Their knowlege of that law is derived from experience 
and ftudy ; from the “ viginti annorum lucubrationes,’ which For- 
tefcue’ mentions; and from being long perfonally accuftomed to 
the judicial decifions of their predeceffors. And indeed thefe 
judicial decifions are the principal and moft authoritative evi- 
dence, that can be given, of the exiftence of fuch a cuftom as 
fhall form a part of thecommon law. The judgment itfelf, and 
allthe proceedings previous thereto, are carefully regiftered and 
preferved, under the name of records, in public repofitories fet 
apart for that particular purpofe ; and to them frequent recourfe 
is had, when any criti¢al queftion arifes, in the determination of 
which former precedents may give light or afliftance. And there- 
fore, even fo early as the conqueft, we find the “ praeteritorum 
<¢ memoria eventorum’ reckoned up as one of the chief qualifica- 
tions of thofe, who were held to be “ legibus patriae optime infti- 
§.tuti°,” For it isan eftablifhed rule to abide by former prece- 
dents, where the fame points come again in litigation: as well 
to keep the fcale of juftice even and fteady, and not liable to 
waver with every new judge's opinion ; as alfo becaufe the law 
in that cafe being folemnly declared and determined, what before 
was uncertain, and perhaps indifferent, is now become a perma- 
nent rule, which it is not in the breaft of any fubfequent judge 
to alter or vary from, according to his private fentiments: he 
being fworn to determine, not according tohis own private judg- 
ment, but according to the known laws and cuftoms of the land ; 
not delegated to pronounce a new law, but to maintain and ex- 
‘pound the old one. Yet this rule admits of exception, where 
the former determination is moft evidently contrary to reafon 3 
, tee” ~ much 


a cap. % - o Seld. review of Tith. c, 8. 
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much more ifit be contrary to the divine law. But even in fuch a 
cafes the fubfequent judges do not pretend to make a new law, 
but to vindicate the old one from mifreprefentation. For ifit b " 
found that the former decifion is manifeftly abfurd or unjuft, it 
is declared, not that fuch a fentence was bad law, but that it was: 
not law; that is, that it is not the eftab! ithed cuftom of the realm 
as Be been erroncoutly determined. And hence it is that out i 


reafon of the common law; that ae tellus, that the law i is the | 
perfection of reafon, that it always intends to conform thereto, 
and that whatis not reafon is not law. Not that the ome | 
reafon of every rule in the law can at this diftance of time be al- - 
ways precifely afligned ; but itis fuflicient that there be nothing | 
in the rule flatly peatraiciory to reafon, and then the law will |. 
prefume it to be well founded’. And it hath been an antie 
obfervation in the laws of England, that whenever a flanding 
rule of law, of which the reafon perhaps could not be remem- 
bered or difcerned, hath been wantonly broken in upon by ftatutes * 
or new Pointe! the wifdom of the rule hath in the end ap- _ 
peared from the inconveniences that have followed the i innovas 


tion. - : * 


Tue dodtrine of the law then is this: that precedents and | 
rules mutt be followed, unlefs flatly abfurd or unjuft: for though 
their reafon be not pbvieus at firft view, yet we owe fuch adel 
ference to former times as not to fuppofe they acted wholly with. 
out confideration. To illuftrate this doctrine by examples. It he 
been determined, time out of mind, that a brother of the ha! 
blood fhall never fucceed as heir to the eftate of his half bro- 
ther, but it {hall rather efcheat to the king, or other fuperior 
lord. Now this is a pofitive law, fixed and eftablifhed by c 
tom, which cuftom is evidenced by judicial decifions; and theres 
fore can never be departed from by any modern judge without a 


* 


p Herein agreeing with the civil law, ‘ Et ideo rationes eorum, quae conflitunntur, tne a | 
Ff. 1. 3.20. a1. ** Non omnium, quae a majo- ** quiri non oportet: alioquin multa ex bis, ee 
** ribus noftris conflituta funt, ratio reddi potest. §* certa funt, fubvertuntur.” ~~ 
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‘breach of his oath andthe law. For herein there is nothing re- 
pugnant to natural juftice; though the artificial reafon of it, 
drawn from thefeodallaw, may not be quite obvious to every body. 
‘And therefore, on account of a fuppofed hardfhip upon the half 
brother, a modern judge might wifh it had been otherwife fettled; 
yet it is not in his power to alterit. But if any court were now 
‘to determine, that an elder brother of the half blood might enter 
upon and feife any lands that were purchafed by his younger 
brother, no fubfequent judges would fcruple to declare that fuch 
prior determination was unjuft,*was unreafonable, and therefore 
was not law. So that the law, and the opinion of the yudge are not 
always convertible terms, or one and the fame thing; fince it 
-fometimesmay happen that the judge may mu/lake the law. Upon 
the whole however, we may take it as a generalrule, “ that the 
«¢ decifions of courts of juftice are the evidence of what is com- 
<< mon law 2? in the fame manner as, in the civil law, what the 
emperor had once determined was to ferve for a guide for the 
future *%. 


| 


| 


Tue decifions therefore of courts are held in the highelt re- 
gard, and are not only preferved as authentic records in the trea- 
furies of the feveral courts, but are handed out to public view in 
the numerous volumes of reports which furnifh the lawyer’s lix 
brary. Thefe reports are hiftories of the feveral cafes, with a 
thort fummary of the proceedings, which are preferved at large 
jn the record; the arguments on both fides ; and the reafons the 
court gave for it’s judgment; taken down in fhort notes by 
_perfons prefent at the determination. And thefe ferve as indexes 
to, and alfo to explain, the records; which always, in matters 
_ of confequence and nicety, the judges direct to be fearched. The 
_ reports are extant in a regular feries from the reign of king Ed- 
‘ward the fecond inclufive; and from his time to that of Henry 

| the 


: 
4 ** Si imperialis majeftas caufam cognitiona- ¢* qui fub noftro imperio funt, feiant hanc effe 
| ¢ i . . 3 ‘ "5 accel a 
 *° iter examinaverit, et partibus cominus confti- ** legem, non folum illi caufae pro qua produfta » 
c 4 ry, Noe - . . . < . a70 
* tuts fententiam dixerit, omnes omuino judcices, ** eft, fed et in omnibus fimilibis.” C, 1. ty. Ud. 
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the eighth were taken by the prothonotaries, or chief {cribes of 

the court, at the expence of the crown, and publithed annually; 

whence they are known under the denomination of the year bookss | 
And itis much to be wifhed that this beneficial cuftom had, un- | 
der proper regulations, been continued to this day: for, though | 
king James the firft at the inflance of lord Bacon appointed two _ } 
reporters with a handfome itipend for this purpofe, yet that wife Hf 
inftitution was foon neglected, and from the reign of Henry the at 
eighth to the prefent time this tafk has been executed by many | 
private and cotemporary hands; who fometimes through hafte 

and inaccuracy, fometimes through miftake and want of fkill; . 
have publithed very crude and imperfeé (perhaps contradictory) | 
accounts of one and the fame determination. Some of the moft i 
valuable of the antient reports are thofe publifhed by lord chief — 
juftice Coke; a man of infinite learning in his profeflion, though { 
not a little infected with the pedantry and quaintnefs of the 
times he lived in, which appear ftrongly in all his works. How- __ 
ever his writings are fo highly efteemed, that they are generally | 
cited without the author’s name’. See | 


$i i 
| 
S| 


Bestpes thefe reporters, there are alfo other authors, te , 
whom great veneration and refpectis paid by the ftudents of the gm), 
common law. Such are Glanvil and Braéton, Britton and Fleta, | 
Littleton and Fitzherbert, with fome others of antient date, whofe 
treatifes are cited as authority ; and are evidence that cafes have 
formerly happened in which fuch and fuch points were determi- © 
ned, which are now become fettled and firft principles. One of 
the lait of thefe methodical writers in point of time, whofe works 
are of any intrinfic authority in the courts of juftiee, and do not 
entirely depend on the ftrength of their quotations from older 

~ authors, © | 


‘ { 

r His reports, for inftance, are ftiled, three volumes wete determined; iz. queen 
Kut Exochen, the reports; and in quotingthem Elizabeth, king James, and king Charles” 
we ufually fay, 1 or 2 Rep. not 1 or 2 Coke’s the firft; as well as by the number of each — 
Rep. as in citing other authors. The re- volume. For fometimes we call them 1, 2) 
ports of judge Croke are alfo cited in a pe- and 3 Cro. but more commonly Cro. Eliz. — . 
culiar manner, by the name of thofe prin- Cro, Jac. and Cro. Car, ’ 


ces, in whofe reigns the cafes reported inbis » 
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authors, is the fame learned judge we have juft mentioned, ‘ir 

Edward Coke; who hath written four volumes of inftitutes, as 
heis pleafed to call them, though they have little of the inftitu- 
tional method to warrant fucha title. The firftvolume is a very 


extenfive comment upon alittle excellent treatife of tenures, com- 


_ piled by judge Littleton in the reign of Edward the fourth. This 


comment isa rich mine of valuable common law learning, collect- 
ed and heaped together from the antient reports and year books 
but greatly defective in method’. The fecond volume isa com- 
ment upon many old acts of parliament, without any fyftematical 
order; the third a more methodical treatife of the pleas of the 


crown ; and the fourth an account of the feveral {pecies of courts‘. 


Band thus much for the firt ground and chief corner ftone , 


of | the laws of England, which is general immemorial cuftom, | 


or common law, from time to time declared in the decifions of 


the courts of juftice; which decifions are preferved among our 
! public records, explained in our reports, and digefted for general 
ufein the authogsyive writings of the venerable fages of the law. 


Tue Roman law, as -practifed in the times of it’s liberty, 


paid alfo a great regard to cuftom ; but not fo much as our law: 
it only then adopting it, when the written law was deficient. 
|'Though the reafons alleped in the digeft" will fully juttify « our 
| practice, in making it of equal authority with, when it is not 
_ contradicted by, the written law. “ For fince, fays Julianus, the 
|“ written law binds us for no other reafon but becaufe it is ap- 
|“ proved by the judgment of the people, therefore thofe laws 
_“ which the people have approved without writing ought alfo to 
“bind every body. For where is the difference, whether the 


** people declare their affent toa law by fuffrage, or by a uniform 
| “ courfe 


sit is ufually cited cither by the name the works of no other writer; the genera- 


| of Co, Litt. or asrInt.  - lity of reports and other tracts being quoted 


t Thefe are cited as 2, 3, or 4 Inft. with inthe name of the compiler, as > Ventris, 


out any author’sname. An honorary dif- 4 Leonard,»s Siderfin, and the like, 


tinftion, which, we obferved, is paid to WW Pf. Ie 36. 3% 
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“ courfe of acting accordingly?” Thus did they reafon while } 
Rome had fome remains of her freedom ; but, when the imperial |] 
tyranny came to be fully eftablithed, ce civil laws {peak avery } 
different language. “ Quod principi placuit legis habet vigorem, 
“< cum populus et et in eum omme fuum imperium et poteftatem confe- \f 
“¢ rat,” fays Ulpian”. “* Imperator folus et conditor et interpres le- } 
“ec gr exiflimatur,” faysthe code*. And again, “ /acrilegii inflar’\ 
“< eff refcripto principis obviare’.” And indeed it is one of the }} 
shee ALC marks of Englifh liberty, that .our common law | 
anny eke cuftom ; which carries this internal evidence of | 
freedom along with it, that it probably was introduced by the | 


\I 


voluntary confent of the people. : 


hi 
i) 


Il. Tue fecond branch of the unwritten laws of England are | 
particular cuftoms, or laws which affect only the inhabieonee of i} 


particular diftricts. 


\ 


Tuese particular cuitoms, or fome of them, are without 
doubt the remains of that multitude of local cuftoms before-men- 


tioned, out of which the common law, as it now ftands, was __ 
collected at firft by king Alfred, and afterwards by king Edgar 
ae es the confellor each diftrict mutually fherificing tomes 


But, for reafons that have been now ce rob botten race al 

counties, cities, towns, manors, and lordfhips, were very early” 
indulged with the privilege of abiding by their own cuitoms, in” 
contr aduiinetion to the reft of the nation at large: which pri- Ny 
vilege is confirmed to them by feveral acts of parliament’. 


parts et the kingdom (thor ugh perhaps it was alfo general till the q 
Norman conqueft) which ordains, among other things, that not7 


the 
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of proof. 
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‘the eldeft fon only of the father fhall fucceed to his inheritance, 


but all the fons alike: and that, though the anceftor be attainted 


and hanged, yet the heir {hall fucceed to his eftate, without any 
efcheat to the lord.—Such is the cuftom that prevails in divers 
antient boroughs, and therefore called borough-englith, that the 


youngeft fon fhall inherit the eftate, in preference to all his elder 


| brothers.—Such is the cuftom in other boroughs that a widow | 


thall be entitled, for her dower, to all her hufband’slands; whereas: 
at the common law the fhall be endowed of one third part only. 
Such alfo are the fpecial and particular cuftoms of manors, of 
which every one has more or lefs, and which bind all the copy- 
hold-tenants that hold of the faid manors.—Such likewife. is 
the cuftom of holding divers inferior courts, with power of try- 


ing caufes, in cities and trading towns ; the right of holding 
which, when no royal grant can be thewn, depends entirely up- 
on immemorial and eftablifhed ufage.—Such, laftly, are many 
particular cuftoms within the city of London, with regard to. 
trade, apprentices, widows, orphans, and a variety of other mat- 

ters. All thefe are contrary to the general law of the land, and 


are good only by {pecial ufage ; though the cuftoms of London 
are alfo confirmed by act of parliament’. 


To this head may mott properly be referred a particular fy ~ 


tem of cuftoms ufed only among one fet of the king’s fubjects, 


called the cuftom of merchants or Jex mercatoria: which, how- 


ever different from the general rules of the common law, 1s yet 


ingrafted into it, and made a part of it>; being allowed, for the. 


benefit of trade, to be of the utmoft validity in all commercial 


- tranfactions: for it is amaxim of law, that “ cwilibet in fua arte 


« credendum eft. 


Te rules relating to particular.cuftoms regard either the” 


proof of their exiftence; their /egality when proved ;' or their 
wfual method of allowance. And firft we will confider the rules 
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_ the beginning of it, it is no good cuftom. For which reafon no , 
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As to gavelkind, and borough-englifh, the law takes parti- | 
cular notice of them‘, and there is no occafion to prove that |} 
fuch cuftoms actually exift, but only that the lands in queftion 
are fubject thereto. All other private cuftoms muft be particu- } 
larly pleaded*, and as well the exiftence of fuch cuftoms mutt | 
be thewn, as that the thing in difpute is within the cuftom al- | 
jeged. ‘The trial in both cafes (both to fhew the exiftence of the } 
cuitom, as, “ that in the manor of Dale lands fhall defcend only | 
“* tothe heirs male, and never to the heirs feniale ;” and alfo to 
thew <* that the lands in queftion are within that manor) is by a } 
jury of twelvemen, and not by the judges; except the fame | 
particular cuftom has been before tried, determined, and re- 
corded in the fame court*. 


Tue cuftoms of London differ from all others in point of 
trial: for, ifthe exiftence of the cuftom be brought in queftion, | 
it fhallnot be tried by ajury, but by certificate from thelord | 
mayor and aldermen by the mouth of their recorder‘ 3; unlefs it 
be fuch acuftom as the corporation:is itfelf interefted in, as a 
right of taking toll, dc. for then the law permits them not te _ 
certify on their own behalf‘, | 


Wen a cuftom is atually proved to exift, the next enquiry 
is into the /egality of it; for, ifit isnot a good cuftom, it ought 
to be no longer ufed. “ Malus ufus abolendus ef? is an eftablithed * ” 
maxim of the law*. To make a particular cuftom good, the | 
following are neceflary requilites, 
< i 
1. TuHat it have been ufed fo long, that the memory of 
man runneth not to thecontrary. So that, ifany one can thew , 
cultom can prevail againft an exprefs act of parliament ; fince 
: ‘ap 

¢ Co. Litt. 175- f Cro. Car. 516. 


Late. §. as. g Hob. 85. 


e Dr & St. 3. 10, oe bh Litt. §. 212. 4 Inft. 274s 
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the ftatute itfelf is a proof of a time when fuch a cuitom did ~ 
‘not exift), 


». Ir muft have been continued. Any interruption would 
caufe a temporary ceafing: therevival gives it a new beginning 


‘which will be within time of memory, and thereupon the cui- 


tom will be void. But this muft be underftood with regard to an 


interruption of the right ; for an interruption of the poffeffion 
only for ten or twenty years, will not deftroy the cuftom’. As 


f the inhabitants of a parifh have a cuftomary right of water- 


ing their cattle at a certain pool, the cuftom is not deftroyed, 


though they do not ufe it for ten years ; it only becomes more 


difficult to prove: butif the right be any how difcontinued for 
aday, the cuftom is quite at an end, . | 


3. Ir muft have been peaceable, and acquiefced in ; not fub- 
ject to contention and difpute’. For as cuitoms owe their origi- 
nal tocommonconfent, their being immemorially difputed, either 


| at law or otherwife, is a proof that fuch confent was wanting. 


4. Customs mutt be reafonable'; , or rather, taken nega- 
tively, they muft not be unreafonable. Which is not always, as 
fir Edward Coke fays”, to be underftood of every unlearned man’s 
reafon, but of artificial and legal reafon, warranted by authority 


of law! Upon which account a cuftom may be good, though 


the particular reafon of it cannot be afligned; for it fufliceth, if 
no good legal reafon can be afligned againftit. Thus a cuitom in 
a parifh, that no man {hall put his beafts into the common till 
the third of OGober, would be good; and yet it would be hard 
to fhew the reafon why that day in particular is fixed upon, ra- 
ther than the day before or after. Buta cuftom, that no cattle 
fhall be put in till the lord of the manor has firft put’ in his, is 
unreafonable, and therefore bad: for peradventure the lord will 


_ never putin his; and then the tenaarts will lofe all their profits”. 


* 


5. Cus- 


j Co, Litt. 113. J Litt. \§, 222. 
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5. Customs ought to be certain. A cuftom, that lands fhall | 
defcend tothe moft worthy of the owner’s blood, is void ; for | 
how fhall this worth be determined? but a cuftom,to defcend | 
to the next male of the blood, exclufive of females, is certain, |; 
and therefore good®. A cuftom to pay two pence an acre in lieu |. 
of tithes, is good; but to pay fometimes two pence and fome- |, 
times three pence, asthe occupier of the land pleafes, is bad for |, 
it’s uncertainty. Yetacuftom, to paya year’s improved value 
for a’ fine on a copyhold eftate, is good; though the value is a | 
thing uncertain: for the value may at any time be afcertained ; 
and the maxim of law is, id certem eff, quod certum reddi potef?. 


6. Customs, though eftablithed by confent, muft be (when | 
eftablifhed) compulfory ; and not left to the option of every man, | 
whether he will ufe them or no. Therefore a cuftom, that all 
the ao atiats fhall be rated towardsthe maintenance of a bridge, | 
will be good; but a cuftom, that every man is to contribute | 
thereto at his own pleafure, is idle and ablurd, and indeed no 
cuftom at all. 


7. Lastuiy, cuftoms muft be ae ‘lent with each other: 
one cuftom cannot be fet up in oppofition to another. For if i 
both are really cuftoms, then both are of equal antiquity, and 
both eftablifhed by mutual confent: which to fay of contradic. 
tory cuftoms is abfurd. Therefore if one man prefcribes that 
by cuftom he has a right to have windows looking into another’s_ 
garden; the other cannot claim aright by cuftom to ftop up or 
obitruct thofe windows: for thefe two contradictory cuftoms 
cannot both be good, nor both ftand together. He ought rather § 
to deny the exiftence of the former cuftom ”. | 


“Next, as to the allowance of fpecial cuftoms. Cuftoms, in” 
derogation of the common law, muft be conftrued ftridtly. Thus, 
by the cuftom of gavelkind, an infant of fifteen years may by one 
tpecteay 


“a 


ot Roll. Abr. 565. p 9 Rep. 58. 
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{pecies of conveyance (called a deed of feoffment) convey away 


his lands in fee fimple, or for ever. Yet this cuftom does not: 
impower him to ufe any other conveyance, or even to leafe them 


for feven years: for the cuftom muft be ftrictly purfued *. And, 


moreover, all fpecial cuftoms muft fubmit to the king’s preroga- 


tive. Therefore if the king purchafes lands of the nature of 


eavelkind, where all the fons inherit equally ; yet, upon the king’s 
demife, his eldeft fon fhall fucceed to thofelands alone’. And 


thus much for the fecond part of the /eges non feripiae, or thofe 


particular cuftoms which affect particular perfons or diftricts only. 


Ill. Tue third branch of them are thofe peculiar laws, which 
by cuftom are adopted and ufed only in certain peculiar courts 
and jurifdictions. And by thefe I underftand the civil and 


canon laws. 


Ir may feem alittle improper at firft view to rank thefe laws 


under the head of /eges non feriptae, or unwritten laws, fecing 
| they are fet forth by authority in their pandects, their codes, and 
their inftitutions; their councils, decrees, and decretals ; and 
enforced by an immenfe number of expofitions, decifions, and 


treatifes of the learned.in both branches of the law. But I do 
this, after the example of fir Matthew Hale*, becaufe it 1s moft 
plain, that it is not on account of their being written laws, that 
either the canon law, or the civil law, have any obligation within 
this kingdom: neither do their force and efficacy depend upon 
their own intrinfic authority ; which is the cafe of our written 
laws, or acts of parliament. They bind not the fubjects of Eng- 
land, becaufe their materials were collected from popes or empe- 
rors; were digelted by Juftinian, or declared to be authentic by 
Gregory. Thefe confiderations give them no authority here: for . 
the legiflature of England doth not, nor ever did, recognize 


any foreign power, as fuperior or equal to it in this kingdom ; 
‘ras having the right to give law to any, the meaneft, of it’s 


fubjecis. 


* 
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fubjects. But all the ftrength that either the papal or imperial | 
laws have obtained in this realm (or indeed in any other kingdom | 
in Europe) is only becaufe they have been admitted and received } 
by immemorial ufage and cuftom in fome particular cafes, and |, 
fome particular courts ; and then they form a branch of the leges |) 
non fcriptae, or cuftomary law : or elfe, becaufe they are in fome | 
other cafes introduced by confent of parliament,and then they owe ' 
their validity to the /eges fcriptae, or ftatute law. This is exprefsly || 
declared in thofe remarkable words of the ftatute 25 Hen. VII. ' 
c. 21. addreffed to the king’s royal majefty.—* This your grace’s } 
“ realm, recognizing no fuperior under God but only your grace, |, 
** hath been and is free from fubjection to any man’s laws, but k 
** only to fuch as have been devifed, made, and ordained within i 
** this realm for the wealth of the fame ; or to fuch other as, by } 
“¢ fufferance of your grace and your progenitors, the people of |, 
“ this your realm have taken at their free liberty, by their own | 
** confent, to be ufed among them; and have bound themfelves |, 
“ by long ufe and cuftom to the obfervance of the fame: not as 
“* to the obfervance of the laws of any foreign prince, potentate, 
“ or prelate ; but as to the cu/fomed and antient laws of this realm, 
‘originally eftablifhed as laws of the fame, by the faid fuffer- | 
“ance, confents, and cuftom; and none otherwife.? W 


i 
| 
{ 
} 


By the civil law, abfolutely taken, is generally underftood the | 
civil or municipal law of the Roman empire, as comprized in the | 
inftitutes, the code, and the digeft of the emperor Juftinian, and 
the novel conftitutions of himfelf and fome of his fucceflors. 
Of which, as there will frequently be occafion to cite them, by); 
way of illuftrating our own laws, it may not be amifs to givea 
fhort'and general account. 


‘Tue Roman law (founded firft upon the regal conftitutions of © 
their antient kings, next upon the twelve tables of the decemviriy 
_ then upon the laws or ftatutes enaéted by the fenate or people, © 
_ the edicts of the praetor, and the re/pon/a prudentum or opinions _ 
of learned lawyers, and laftly upon the imperial decrees, or con-, 
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| Ritutions of fucceflive emperors) had grown to fo great a bulk, 
or, as Livy exprefles it ‘, ‘* tam immenfus aliarum fuper alias acer- 
© vatarum legum cumulus; that they were computed to be many 
camels’ load by an author who preceded Juftinian”. This was in 
part remedied by the collections of three private lawyers, Gre- 
gorius, Hermogenes, and Papirius; and then by the emperor 
Theodofius the younger, by whofe orders a code was compiled, 
A. Di 438; being a methodical collection of all the imperial con 
ftitutions then in force: which Theodofian code was the only 
book of civil law teceived as authentic in the weftern part of 
Europe, till many centuries after; and to this it is probable 
: that the Franks and Goths might frequently pay fome regard, in 
“framing legal conftitutions for their newly erected kingdoms. For 
Juftinian commanded only in the eaftern remains of the empire $ * 
“and it was under his aufpices, that the prefent body of civil law 
‘was compiled and finifhed by Tribonian and other lawyers, about t 
the year 533: 


Turs confifts of, r. The inftitutes ; which contain the eles 
gents or firft principles of the Roman law, in four books. 2. The 
| digefts, or pandects, in fifty books; containing the opinions and 
writings of eminent lawyers, digefted in a fyftematical method. 
3. A new code; or collection of imperial conftitutions ; the lapfe 
of a whole century having rendered the former code, of Theo- 
dofius, imperfedt: 4, The novels, or new conftitutions, pofterior 
in time to the other books, and amounting to a fupplement to 
the codé; containing new decrees of fucceflive emperors, as new 
queftions happened to arife: Thefe form the body of Roman law; 
or corpus juris civilis; as publithed about the time of Juftinian 5 
which however fell foon into negleét and oblivion, till about the 
year 1130, when a copy of the digefts was found at Amalfi in 
taly : which accident, concurring with the policy of the Romifh 
ecclefiaftics”, fuddenly gave new vogue and authority to the ci- 
-villaw, introduced it into feveral nations, and occafioned that 
Ve L . mighty 
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mighty. inundation of voluminous comments, with which thig, 
fyitem of law, more than any other, is now loaded. 


3 | 
to fuch matters as that church either has, or pretends to have,|| 
the proper jurifdiction over. ‘This is compiled from the opinions 
of the antient Latin fathers, the decrees of general councils, the [ 
decretal epiftles and bulles of the holy fee. All which lay in the 
fame diforder and confufion as the Roman civillaw : till, about the || 

year 1151, one Gratian an Italian monk, animated by the difcovery| 
of Juftinian’s pandects, reduced the ecclefiaftical conftitutions al |. 
into fome method, in three books; which he entitled concordia difs| 
cordantium canonum, but which are generally known by the name l 
of decretum Gratian. Thefe reached as low as the time ‘of po Ne 
Alexander Ill. The fubfequent papal decrees, to the pontificate } 
of Gregory IX, were publifhed in much the fame method un-| 
der the aufpices of that pope, about the year 1230, in five books; | 
‘entitled decretalia Gregorit noni. A fixth book ‘was added by 
Boniface VIII, about the year 1298, which is called Sextus decres | 
talium. ‘The Clementine conflitutions, or decrees of Clement Val 
were in like manner authenticated in 1317 by his fucceffor | 
John XXII; who alfo publifhed twenty conftitutions of his own, 
‘called the extravagantes Foannis : all which in fome meafarel 
anfwer to the novels of thecivillaw. To thefe have been fince , 
added fome decrees of later popes in five books, called extra- | 
—‘vaganies communes. And ail thefe together, Gratian’s decree, \ 
‘Gregory’s decretals, the fixth decretal, the Clementine conftitu- | 
tions, and the extravagants of John and his fucceffors, form the). 
‘Corpus juris canonici, or body of the Roman canon law. il 


Bersspes thefe pontifical colletions, which during the times) | 
‘Of popery were received as authentic in this ifland, as well as in| 
other’parts of chriftendom, there is alfoa kind of national canon) | 
law, compofed of /egatine and provincial conftitutions, and adapted | 
only to the exigencies of this church and kingdom. The legating 
conftitutions were ecclefiaftical laws, enaéted in national fynods 
held 
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held under the cardinals Otho and Othobon, legates from pope 
Gregory IX and pope Clement IV, in the reign of king Henry 111, 
about the years 1220 and 1268. The provincial conftitutions are 
principally the decrees of provincial fynods, held under divers 
arch-bifhops of Canterbury, from Stephen Langton in the reign 
of Henry III to Henry Chichele in the reign of Henry V; and: 
adopted alfo by the province of York*in the reign of Hénry VI. 
At the dawn of the reformation, in the reign of king Henry VIII, 
it was enacted in parliament” that a review fhould be had of the 
canon law; and, till fuch review fhould be made, all canons, con- 
fRtitutions, ordinances, and fynodals provincial, being then already 
made, and not repugnant tothe law of the land or the king’s 
prerogative, fhould ftill be ufed and executed. And as no fuch 
review has yet been perfected, upon this ftatute now dependsthe . 


authority of the canon law in England. 


Ws for the canons enacted by the clergy under James I, in the 
lyear 1603, and never confirmed in parliament, it has been folemnly 
adjudged upon the principles of law and the conititution, that 
where they are not merely declaratory of the antient canon law, 
but are introductory of new regulations, they do not bind the 
laity”; whatever regard the clergy may think proper to pay-them. 


Tere are four f{pecies of courts, in which the civil and ca~ 
non laws are permitted under different reftrictions to be ufed. 
‘1. The courts of the arch-bifhops and bifhops and their deri- 
vative officers, ufually called in our law’ courts chriftian, curiae 
chriftiqnitatis, or the ecclefiaftical courts. 2. The military courts. 
3. The courts of Admiralty. 4. The courts of the two univer- 
ations In all, their reception in general, and the different de- 
grees of that reception, are grounded entirely upon cuftom ; cor- 
roborated in the latter inftanceby act of parliament, ratifying thofe 
ia which confirm the cuftomary law of the univerfities.. 
Hie “ i hate es The- 
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The more minute confideration of thefe will fall properly under | 
that part of thefe commentaries which treats of the jurifdi@tion | 
ofcourts. It will fuflice at prefent to remark a few Particulars |. 
relative to them all, which may ferve to inculcate more ftrongly | 
the doctrine laid down concerning them’. ee 


«| 


} 
| 


1. Awp, firft, the courts of common law have the fuperine 
tendancy over thefe courts; to keep them within their Jurifdic- : 
tions, to determine wherein they exceed them, to reftrain and | 
prohibit fuch excefs, and (in cafe of contumacy) to punith the | 

officer who executes, and in fome cafes the judge who enforces, | 
the fentence fo declared to be illegal. “pas oe \ 


2. The common law has referved to itfelf the expofition of 
all fuch acts of parliament, as concern either the extent of thefe ” 
courts or the matters depending before them. And therefore if | 
thefe courts either refufe to allow thefe acts of parliament, or | 
will expound them in any other fenfe than what the common 
Jaw puts upon them, the king’s courts at Weftminiter will grant 
prohibitions to reftrain and control them, | ee 


3. AN appeal lies from all thefe courts to the king, in the la | 
refort; which proves that the jurifdiction exercifed in them i 
derived from the crown of England, and not from any foreign” 
potentate, or intrinfic authority of their own.—And, from thefe 
three ftrong marks and enfigns of fuperiority, it appears beyond 
a doubt that the civil and canon laws, though admitted in fom | 

_ cafes by cuftom in fome courts, are only fubordinate and Jeges 
Jub graviori lege; and that, thus admitted, reftrained, altered, 
“pew-modelled, and amended, they are by no means with us a ; 
diftinct independent fpecies of laws, but are inferior branches of j 
the cultomary or unwritten laws of England, properly called the 
king’s ecclefiaftical, the king’s military, the king’s maritime, 
the King’s academical laws. | 


* 
a Hale Hitt. c, 2. 


35 


LET ws next proceed to the /eges feriptae, the written laws 
of the kingdom ; which are ftatutes, acts, or edicts, made by the 
king’s majelty, by and with the advice and confent of the lords 
fpiritual and temporal and commons in parliament aflembled’, 
The oldeft of thefe now extant, and printed in our itatute books, 
is the famous magna carta, as confirmed in parliament 9 Hen. IIL. 
though doubtlefs there were many acts before that time, the re- 
cords of which are now loft, and the determinations of them 
Be at prefent currently received for the maxims of the old 
common Wa, 


of ENGLAND, 
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Tue manner of making thefe ftatutes will be better confidered 
thereafter, when we examine the conftitution of parliaments. At 
prefent we Will only take notice of the different kinds of ftatutes 
and of fome general rules with regard to their confiruction*®, 


First, asto their feveralkinds. Statutes are either general 
or Special, puole or private, A general or public act is an uni- 
fy Sse ; . . verfal 


i 


rior fections alfo 3 in imitation of all which 
we {till call fome of our old ftatutes by their 
initial words, as the ftatute of gvia emptores, 
and that of circum/pette agatis. But the moft 
ufual method of citing them, efpecially 
fince the time of Edward the fecond, is by 
naming the year of the king’s reign in 
which the ftatute was made, together with 
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c The method of citing thefe afts of 
patliament is various. Many of our antient 
“ ftatutes are called after the name of the 
place, where the parliament was held that 
made them; as the ftatutesof Merton and 
“Marleberge, Weftmintter, Gloucefter, and 
Winchefter. Qthers are denominated en- 


mt 


tirely from their fubjeét ; as the ftatutes of 
Wales and Ireland, the articuli cleri, and 
the praerogativa regis. Some are diftin- 


_ guifhed by. their initial words, a method of 
citing very antient: being ufed by the Jews 
in denominating the books of the  penta- 
‘tench; by the chriftian church in  diftin- 
: guifhing their hymns and divine offices 5 by , 
the Romanifts in 


deferibing their papal 
bulles 5 and in fhort by the whole body of 
antient civilians and canonifts, among whom 
this method of ¢itation generally prevailed, 
not only with regard to chapters, but infe- 


the chapter, or particular act, according to 
its numeral order; as, 9 Geo. Il. c. 4. 
For all the aéts of one feffion of parliament 
taken together make properly but one fta~ 
tute: andtherefore, when two feffions have 
been held in one year, we ufwally mention 
ftat. x. ora. Thusthe bill of rights is ci- 
ted, ast W. and M. ft. 2. c. 2. fignifying 
that itis the fecond chapter or act, of the 
fecond ftatute or the laws mede in the fer 
cond feffions of parliament, held 1m the firft 
year of king William and queen Mary. 


h, 
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verfal rule, that reards the whole community, and of this the |} 
courts of law are bound to take notice judicially and ex: officio sf 
without the ftatute being particularly pleaded, or form y fet | 
forth by the party who claims an advantage under it. ‘Special or '| 
private acts are rather exceptions than rules, being thofe which | 
enly operate upon particular perfons, and private concerns; fuch | 
as the Romans intitled /enatus-decreta, in contradiftinétion to the | 
fenatus-confulta, which regarded the whole community": and of 
thefe the judges are not bound to take notice, unlefs they be 
formally thewn and pleaded. Thus, to fhew the diftinétion, the 
Ratute 13 Eliz. c. 10. to prevent {piritual perfons from making | 
leafes for longer terms than twenty one years, or three lives, is” |, 
a public act; it being a rule prefcribed.to the whole body of fpi- | 
ritual perfons in the nation ; but an act, to enable the bifhop of 
Chefter to make a leafe to A. B. for fixty years, is an exception, "|, 
tothis rule; it concerns only the parties and the bifhop’s fuc-_ | 
ceflors; and is therefore a private a@. | 


“ 


Statutes alfoare either declaratory of the common lave 


or remedial of fome defects therein. Declaratory, where the old 
cultom of the kingdom is almoft fallen into difufe, or becom 
difputable ; in which cafe the parliament has thought proper, iz 
perpetuum rei teftimonium, and for avoiding all doubts and dificul- 7) 
tres, to declare what the common law is and ever hath been. | ti 
Thus the ftatute of treafons, 25 Edw. Ill, cap. 2. doth not make ||| 
any new {pecies of treafons; but only, forthe benefit of the wi 
fubject, declares and enumerates thofe feveral kinds of offence, | 
which before were treafon at the common law. . Remedial fta- 7 
tutes are thofe which are made to fupply fuch defects, and | 
abridge fuch fuperfluities, in the common law, as arife either _ 
from the general imperfection of all human laws, from change — 
ef time and circumftances, from the miftakes and unadvifed 
determinations of unlearned judges, or from any other caufe | 
whatfoever. And this being done, either by enlarging the com- - 
mon law where it was too narrow and circumfcribed, or by re- 
ftraining 
ai 
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training it where it was too lax.and luxuriant, hath occafion- 
ed another fubordinate divifion of remedial acts of parliament 
into enlarging and re/?raining. ftatutes. To inftance again in the 
cafe of treafon! Clipping the current coin of the kingdom was 
an offence not fufliciently guardedagainft by the common law: 
therefore it was thought expedient by ftatute 5 Ehz.c. 11. to 
make it high treafon, which it was not at the common law: fo 
that this was an en/arging ftatute. At common law alfo fpiritual 
corporations might leafe out their eftates for any term of years, 
till prevented by the ftatute. 13 Eliz. before-mentioned : this was 
therefore a reftraining ftatute. 


' She CONDLY, the rules to be obferved with regard to the con- 
firuction of ftatutes are principally thefe which follow. 


4. THere are three points to be confidered in the conftruc- 
tion of all remedial fatutes; the old law, the mifchief, and the 
remedy: that is, how the common law ftood at the making of 
the act ; what the mifchief was, for whichthe common law did 
Inot provide; and what remedy the parliament hath provided to 
cure this mifchief. And it is the bufinefs of the judges fo to 
conftrue the act, as to fupprefs the mifchief and advance the re- 
medy*. Let us inftance again in the fame reftraining ftatute of 
13 Eliz. c. 10. By the common lawecclefiaftical corporations might 
let as long leafes as they thought proper: the mifchief was, that 
they let long and unreafonable leafes, to the impoverifhment of 
their fucceffors: the remedy applied by the ftatute was by making 
woid all leafes by ecclefiaftical bodies for longer terms than three 
lives or twenty one years. Now in the conftruction of this fta- 
tute itis held, that leafes, though for a longer term, if made by 
a bifhop, are not void during the bifhop’s life; or, if made by a 
dean and chapter, they are not void during the life of the dean: 
for the act was made for the benefit and protection of the fuc- 
cefforf. The mifchief is therefore fufliciently fupprefled by va- 
cating them after the death of the grantors; but the leafes, du- 
ie oe | _ ring 
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ring their lives; being not within the mifchief, are not within’ 
the remedy: 


2, A svratrture, which treats of cilia or peetonst of ait | | 
inferior rank, cannot by any general words be extended to thofe /’ 
ofa fuperior: Soa ftatute, treating of “ deans, Frebendaries, mt 
é¢ parfons, vicars, and peers having Spiritual promotion,” is held | 
fot to extend to bithops, though they have fpiritual promotion; | 
deans being the higheft perfons named, and bifhops being of a i 


i 
| 


all higher order’. ) i 


3. Pen Au flatutes mutt be conftrued ftridly. Thus the flatute ’ 
t Edw. VI.c. 12. having enacted that thofe who are convicted of “t 
ftealing horfes fhould nothavethe benefit of clergy, the judges — | 
conceived that this did not extend to him that fhould fteal but one — i { 
borfe, and therefore procured a new act for that purpofe in the — i 
following year", And, to come nearer our own titnes; by the 4 
fiatute 14 Geo. IL. c. 6. ftealing theep, or other cattle; was made 
felony without benefit of clergy: But thefe general words, “ or 
_ * other cattle,” being looked upon as much too loofe to create a a yi 
capital offence, the act was held to extend to nothing but mere 
fheep. And therefore, in the next feflions, it was found neces 
to make another atu 15 Geo. Il. c. 34. extending the former — 
to bulls, cows, oxen, Reersy-bullocks, nee) calves; and Jambs, 7 
by name. a 

4-3 TATUTES againit frauds are to be liberally and betes | | 
cially expounded. This may feem a contradition to the laftrule; | 
moft ftatutes againtt frauds being in their confequences penal. | 
But this difference is here to be taken: where the ftatute 20 aa 
upon the offender, and inflicts a penalty, as the pillory or a fine, 
it is then to be taken ftri@ly : but when the fiatute aéts upon the® 
offence, by fetting afide the fradulent tranfaétion, here it is to 
be conftrued liberally. Upon this footing the ftatute of 13 Elize ' 


G. Bh eee avoids all gifts of goods, ot. made to defraud coll 
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 ditors and others, was held to extend by the general words to a 
gift made to defraud the queen of a forfeiture '. 


gs. One part of a ftatute muft be fo conftrued by another, 


- that the whole may (if poffible) ftand: wt res magis valeat, quam 


pereat. Asif land be vefted in the king and his heirs by act of 
parliament, faving the right of A; and A has at that time a 
leafe of it for three years: here A fhali hold it for his term of 

three years, and afterwards it fhall go to the king. For thisin- © 
terpretation furnifhes matter for every claufe of the ftatnte to 


work and operate upon: But 


6. A éAviNe, totally repugnant to the body of the a@, is 


void. If therefore an act of parliament veits land in the king 
and his heirs, faving the right of all perfons whatfoever ; or velts » 
the land of A in the king, faving the right of A: in either of 
thefe cafes the faving is totally repugriant to the body of the 
- flatute, and (if gdod) would render the ftatute of no effect or 


operation ; and therefore the faving is void, and the land vefts — 
abfolutely in the king *. 

“9, Wuere the comimon law and a ftatute differ, the com- 
mon law gives place to the ftatute ; and an old ftatute gives place 
to a new one. And this upon the general principle laid down in 
the laft fection, that “ /eges pofteriores priores contrarias abrogant.” 


_ But this is to be underftood, only when the latter ftatute is 


couched in negative terms, or by it’s matter neceflarily implies a 
negative. As if a former act fays, that a juror upon fuch .a trial 
fhall have twenty pounds a year ; and a new ftatute comes and 
fays, he thall have twenty marks: here the latter ftatute, though 
it does not exprefs, yet neceflarily implies a negative, and vir- 
tually repeals the former. For if twenty marks be made qualifi- 
cation fufficient, the former ftatute which requires twenty pounds 
isat an end'. But if both aéts be merely affirmative, and the 
el aa ogua IM fubftance 


i 3 Rep. 82. ® 1 Jenk, Cent, a 73 
kr Rep. 47> 


90 OF RIE ALA ie So INTROD, 


fubftance fuch that both may ftand together, here the latter does | 
not repeal the former, but they fhall both havea concurrent ef- — 
ficacy. lf by aformer law an offence be indictable at the quar- || 
ter feffions, and a latter law makes the fathe offence indictable at | 
‘the affifes; here the jurifdiction of thefeflions is not taken away, || 
but both have a concurrent jurifdiction, and the offender may be 
profecuted at either: unlefs the new flatute fubjoins exprefs® 
negative words, as, that the offence fhall be indictable at the © 
aflifes, and not elfewhere™. + 


8. Ir a ftatute, that repeals another, is itfelf repealed after- 
wards, the firft flatute is hereby revived, without any formal 
words for that purpofe. So when the ftatutes of 26 and 
35 Hen. VII, declaring the king to be the fupreme head of the 
church, were repealed by a ftatute 1 & 2 Philip and Mary, and an 
this latter flatute was afterwards repealed by an aét of 1 Eliz. "| 
there needed not any exprefs words of revival in queen Eliza- il 
beth’s flatute, but thefe acts of king Henry were impliedly and 

virtually revived”. ‘ay | 


9. Acts of parliament derogatory from the power of fubfe- — 
‘quent parliaments bind not. So the ftatute 11 Hen. VH.c. 1. 4) 
which directs, that no perfon for affifting a king de faéo fhall be || 
attainted of treafon by act of parliament or otherwife, is held to | 
be good only as ta common profecutions for high treafon; but, 
will not reftrain or clog any parliamentary attainder®. Becaufe 
the legiflature, being in truth the fovereign power, is always of 
equal, always of abfolute authority: it acknowleges no fuperior 
upon earth, which the prior legiflature muft have been, if it’s _ 
ordinances could bind the prefent parliament. And upon the fame a 
principle Cicero, in his letters to Atticus, treats with a. proper 
contempt thefe reftraining claufes, which endeavour to tie up the © 
hands of fucceeding legiflatures. “* When you repeal the law it- | 
cers: “< felf | 


mrt Rep. 63. ; 0 4 Inft. 42, 
m 4 Inft. 325, \ 


‘power above that of 


f 


of ENGLAND. ot 


3 


<< felf, fays he, you at the fame time repeal the prohibitory 


«¢ claufe, which euards againft fuch repeal". 


‘to. Las wax, acts of parliament that are impoflible to be 


_ performed are of no validity; and if there arife out of them col- 

‘laterally any abfurd confequences, manifeitly contradictory to. 
common reafon, they are, with regard to thofe collateral confe- 
- quences, void. Lay down the rulewith thefe reftrictions; though 


Lknow it is generally laid down more largely, that acts of par- 
liament contrary to reafon are void. But if the parliament will 
pofitively enact a thing to be done which is unreafonable, 1 know 
of no power that can control it: and the examples ufually al- 


leged in fapport of this fenfe of the rule do none of them prove, 


that, where the main object of a ftatute is unreafonable, the 
judges are at liberty to reject it; for that were to fet the judicial 
the legiflature, which would be fubverfive 
ofall government. But where fome>collateral matter arifes out — 
of the general words, and happens to be unreafonable; there © 
the judges are in decency to conclude that this confequence was. 
not forefeen by the parliament, and therefore they are at liberty 
to expound the ftatute by equity, and only quoad boc difregard it. 
Thus if an act of parliament gives aman power to try all caufes, 
that arife within his manor of Dale; yet, if a caute fhould. arife 
in which he himfelf is party, the aét is conftrued not to entend 
to that, becaufe it is unreafonable that any man fhould deter- 
mine his own quarrel“, But if we could conceive it poffible for: 
the parliament to enact, that he fhould try as well his own caufes. 
as thofe of other perfons, there is no court that has power to de- 
feat the intent of the legiflature, when couched in fuch evident 
and exprefs words, as leave no doubt whether it was the intent 


of the legiflature or no. 


Tuxse are the feveral grounds of the laws of England: over 
and above which, equity is alfo frequently called in to affift, to. 
e M 2 moderate, 


p Cum'lex abrogatur, illud ipfum abrogatur, 4 8 Rep. 1184 
guo non cam abrogarioportects 1. 3. ep. 43> 
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moderate, and to explain them. What equity is, and how pote 
fible in it’s very eflence to be reduced to ftated rules, hath been — 
fhewn in the preceding fection. I {hall therefore only add, that 
(befides the liberality of fentiment with which our common law 
judges interpret acts of parliament, and fuch rules of the un- || 
written law as are not of a pofitive kind) there are alfo courts | 
of equity eftablifhed for the benefit of the fubject, to detect la- | 
tent frauds and concealments, which the procefs of the courts || 
of law is not adapted to reach; to enforce the execution of fuch o | 
ters of truft.and confidence, as are binding in confcience, ||] 
i, a not cognizable in a court of law; to deliver from fuch a | 
dangers as are owing to misfortune or overfight; and to give a i ‘| 
more fpecific relief, and more adapted to the circumftances of | 
the cafe, than can always be obtained by the generality of the — 
rules of the pofitive or common law, ‘This is the bufinefs of © | 
our courts of equity, which however are only converfant in mat- | 
ters of property. For the freedom of our conftitution will not 
permit, that in criminal cafes a power fhould be lodged in any 
- judge, toconftrue the law otherwife than aceording tothe letter. | 
_ This caution, while it admirably protects the public ber can | 
never bear hard upon individuals... A man cannot fuffer more 
punifhment than the law affigns, but he may fuffer kf. The 
Jaws cannot be ftrained by partiality to inflict a penalty beyond — 1 
what the letter will warrant; but, in cafes where t he letter ins 
duces anh apparent hardthip, ‘the crown has the power to pardon, 2 
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SECTION "Pr EE FOURTH. 
Or THECOUNTRIES susject To THE 
AWS or ENGLAND, 


é 
Aah 


HE kingdom of England, over which our municipal laws 
| have jurifdiction, includes not, by the common law, ei- 

ther Wales, Scotland, or Ireland, or any other part of the king’s 
dominions, except the territory of England only. And yet the 
civil laws and local cuftoms of this territory do now obtain, in 
part or in all, with more or lefs reftritions, in thefe and many 
other adjacent countries ; of which it will be proper firit to 
take a review, before we confider the kingdom of England © 
itfelf, the original and proper fubject of thefe laws. 


bea WAL ES had continued independent of England, unconquered 
and uncultivated, in the primitive paftoral ftate which Caefar and 
“Tacitus afcribe to Britain in general, for many centuries; even 
from thetime of the hoftile invafions of the Saxons, when the 
antient and chriftian inhabitants of the ifland retired to thofe na- 
tural intrenchments, for protection from their pagan vifitants. But 

_ when thefe invaders themfelves were converted to chriftianity, — 
and fettled into regular and potent governments, this retreat of 
the antient Britons grew every day narrower; they were overrun 
by little and little, gradually driven from one faftnefs to another, 
and by repeated lofles abridged of their wild independence. Very 
early in our hiftory we find their princes doing homage to the 
crown of England ; till at length in the reign of Edward the - 
firft, who may juftly be ftiled the conqueror of Wales, the line 
jan a | | of 
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BI 
of their antient princes was abolifhed, and the king of England’s _ | 
eldeft fon became, as a matter of courfe, their titular prince: 
the territory of Wales being then entirely re-annexed (by a kind | 
of feodal refumption) to the dominion of the crown of England’; | 
or, as the ftatute of Rhudhlan ° expreffes it, “* terra Welliae cum 
“*incolts fuis, prius regi gure feodali fubjecta, (of which homage 
“‘ was the fign) yam in proprietatis dominium totaliter et cum inten 
“ gritate converfa eft, et coronae regni Angliae tanquam pars corpo- 

“ ris egufdem annexa et unita.’ By the ftatute alfo of Wales © very _ 
material alterations were made in divers parts of their laws, fo as _ 
to reduce them nearer to the Englith ftandard, efpecially in the © 
forms of their judicial proceedings: but they ftill retained very — 
much of their original polity, particularly their rule of inherit. |} 
ance, vz. that their lands were divided equally among all the hil 
iffue male, and did not defcend to the eldeft fon alone. By other. 
fubfequent ftatutes their provincial immunities were ftill farther — | 
abridged: but the finifhing flroke to their independency was he 
given by the ftatute 27 Hen. VIII. c. 26. which at the fame time ¢ | 
gave the utmoift advancement to their civil profperity, by admit- | 
ting them to a thorough communicatiqn of laws with the fub- 
jects of England. Thus were this brave people gradually con- 
quered into the enjoyment of true liberty ; being infenfibly put — 
upon the fame footing, and made fellow-citizens with their con- — } 
querors. A generous method of triumph, which the republic of © 
Rome practifed with great fuccefs; till the reduced all Italy to — 
her obedience, by admitting the vanquithed ftates to partake of 
the Roman privileges. Bag \ 


{r is enacted by this ftatute 27 Hen. VIN, 1.,That the do- 
minion of Wales fhall be for ever united to the kingdom of | 
England. That all Welchmen born fhall have the fame li- 
berties as other the king’s fubjects. 3. That lands in Wales thal 
be inheritable according to the Englith tenures and rules of de- 
fcent, 4. That thelaws of England, and no other, {hall be ufed - bi a 

a ey 
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in Wales: befides many other regulations of the police of this 


“principality. And the ftatute 34 & 35 Hen. VIII. c. 26. con- 
firms the fame, adds farther regulations, divides it into twelve 


fhives, and, in fhort, reduces it into the fame order in which it 
ftands at this day; differing from the kingdom of England in 


_ only a few particulars, and thofe too of the nature of privileges, 


(fuch as having courts within itfelf, independent of the procefs of 
Weftminfter hall) and fome other immaterial peculiarities, hardly 
more than are to be found in many counties of England itfelf. 


Tur kingdom of Scotland, notwithftanding the union of the 


"crowns on the acceffion of their king James VI to that of Eng- 
and, continued an entirely feparate and diftinct kingdom for 


above acentury more, though an union had been long projected; _ 


_ which was judged to be the more eafy to be done, as both king- 


doms were antiently under thefame government, and fiillretained : 


avery great refemblance, though far from an identity, in their 


laws. By an act of parliament 1 Jac. I. c. 1. it is declared, that 


| thefe two, mighty, famous, and antient kingdoms were formerly 


one. And fir Edward Coke obferves “, how marvellous a confor- 
mity there was, not only in the religion and language of the two 
nations, but alfoin their antient laws, the defcent of the crown, 


their parliaments, their titles of nobility, their officers of flate 


and of juftice, their writs, their cuftoms, and even the language 
of their laws. Upon which account he fuppofes the commion law 
of each to have been originally the fame; efpecially as their moft 
amtient and authentic book, called regiam majeffatem and contain- 
ing the rules of ¢he7r antient common law, is extremely fimilar 
to that of Glanvil, which contains the principles of curs, as it 
ftood in the reign of Henry iI. And the many diverfities, fub- 
fifting between the two laws at prefent, may be well enough 
accounted for, from a diverfity of practice in two large and un- 


Communicating jurifdidions, and from the acts of two diftinct 
_ and independent parliaments, which have in many points altered 
_ and abrogated the old common law of both kingdoms. 


Hows 
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However, fir Edward Coke, and the politicians of that time, Q | 


conceived great difficulties in carrying on the projected union ? 
but thefe were at length overcome, and the great work was hap- 
pily effeted in 1707, 5 Anne; when ‘twenty five articles of 


union were agreed to by the parliaments of both nations ; the > \} 


purport of the moft confiderable being as follows ; 


1. Tuat on the firft of May 17075) and for ever after! thel 
‘ kingdoms of England and Scotland fhall be united into one 
Kingdom, by the, name ot Great Britain. F 


ae ae fucceflion to the monarchy of Great Britain fhall be j 


the fame as was before fettled with regard to that of Shela 


aE HE united kingdom fhall be reprefented by one parliae, | 


ment. 


4. Tuere fhall be 4 communication of all ails and ee 
leges between the fubjects of both kingdoms, except where it ' 
is otherwife agreed. 

g. WHEN Faeland tales 2 900,000 |. by a land es Sent) 
land fhall in 48 ooo /, d - ae 


tou Tur ftandards of the coin, of oceans and of mea= 


‘ata 


furess thall be reduced to thofe of ie ie the§ ] 


united kin sso 


v 
n 


ds - a 
ete 


18. Tue laws relating to trade, meporas; and the. cxeileua 
fhall be the fanfe in Sedtland as in England. But all the other | a 


laws of Scotland fhall remain in force; but alterable by the 
parliament of Great Britain. Yet with this caution: that laws | 
relating to public policy are alterable at the difcretion of the® 


parliament; laws relating to private right are not to be altered © | 


but for the evident peaty of te people of Scotland. - A 


22, SIXTEEN, 


‘Ss 
f 
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no. SIXTEEN peers are to be chofen to reprefent the peer- 


age of Scotland in parliament, and forty-five members to fit in 
' the houfe of commons. 


v 


23. THE fixteen peers of Scotland fhall have all privileges 


_ of parliament, and all peers of Scotland fhall be peers of Great 


Britain, and rank next after thofe of the fame degree at the time 
of the union, and {hall have all privileges of peers, except fitting 


in the houfe of lords and voting on the trialofa peer. 


THeEse are the principal of the twenty five articles of union; 
which are ratified and confirmed by ftatute 5 Ann. c. 8. in which 
ftatute there are alfo two acts of parliament recited; the one of 


Scotland, whereby the church of Scotland, and alfo the four 


univerfities of that kingdom, are eftablifhed for ever, and all 
fucceeding fovereigns are to take an oath inviolably to maintain 


_ the fame ; the other of England, 5 Ann. c. 6. whereby the acts of 
uniformity of 13 Eliz. and 13 Car. Il. (except as the fame had 
- been altered. by parliament at that time) and all other’ acts then in 


force for the prefervation of the church of England, are declared 
perpetual; and it is ftipulated, that every fubfequent king and 
queen fhall take an oath inviolably to maintain the fame within — 


- England, Ireland, Wales, and the town of Berwick upon Tweed: 


And it is enacted, that thefe two acts “* shall for ever be obferved 


as fundamental and eflential conditions of the union.” te 
it Pale ' 


AP hat) biees ; 

Urown thefearticles, and act of union, it is to be ebferved, 
1. That the two kingdoms are now fo infeparably united, that 
nothing can ever difunite them again; unlefs perhaps an infringe- 
ment of thofe points which, when they were feparate and inde- 
pendent nations, it was mutually ftipulated fhould be “ funda- 
*° mental and effential conditions of the union‘.” 2.'That what- 


y 


| N ever 


elt may juftly be doubted, whether even moft preffing neceffity) would confequen- 
fuch an infringement (though a manifeft tially diflolve the union; for the bare idea 
Breach of good faith, unlefs done upon the ofa ftate, without a power fomewhere velt- 
| ied Soe eg ' ed 
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ever clfe may be deemed “ fundamentaland effential conditions,” oat 


the prefer vation of the two churches, of Englandand Scotland, i in 


the fame ftate that they were in at ae time a the union, and the , | 


maintenance of the aéts cf uniformity which eftablifh our com-_ 
mon prayer, are expreisly declared foto be. 3. That therefore’ 
any alteration in the conftitutions of cither of thofe churches, or 
in the liturgy of the church of England, would be an infringes 
ment of thefe‘* fundamental and eflontial conditions,” and greatly 
endanger the union. 4. That the municipal laws of Scotland are 


ordained to be ftill obferved in that part of the ifland, unlefs | 


tered by parliament; and, as the parliament has not yet thought 
‘proper, except in a few inftances, to alter them, they ftill (with 
regard to the particulars unaltered) continue in full force. Where« 
fore the municipal or-common laws of England are, generally 
fpeaking, of no force or validity in Scotland; and, of confe-_ 
quence, in the enfuing commentaries, we fhall have very little 
‘occation to mention, any farther than fometimes by way of illuf 
tration, the municipal px of that part of the united kingdoms. — 


\ 
ey 


Tue town of Berwick’ upon Tweed was originally part of the : 
kingdom of Scotland; and, as fuch, was for a time. reduced by | 
‘king Edward I. into the pofleflion of the crown of England : and, 


| 


j 


during fuch it’s fabjection, it received from that prince a cueaicel i 


which (after it’s fubfequent ceflion by Edward Balliol, to be for | 


ever united to the crown and realm of England) was confirmed 

by king Edward III, with fome additions; particularly that it 
thould be governed by the laws and ufages which it enjoyed du- | 
| ting the time of ming, Alexander, that is, before it’s veduétion 
by} 


« : 


* 


ed to alter every part of it’s Jaws, is the their conjunétion, in which all the rights of 
theight of political abfurdity. The truth fovereignty, and. particularly that of legif=) 
Yeems to be, thatin fuch an incorporate union “lation, muft of neceflity  refide. (Sée Wate’ 
(which is well diftinguithed by a very learn- burton’s alliance. 109s.) But | the imprudent 
ed prelate from a focderate alliance, where exertion of this right would probably raife 
{uch an infringement would certainly re- a very alarming ferment in ‘the minds of © 


fcind the ¢ompact) the two contracting individuals, and therefore it is hinted above 


ftates are totally annihilated, without any that fuch an attempt might endanger (‘eg 
power of revival; and a third avifts from not certainly deffroy) the usomts 
f 


- 


by Edward I. It’s conftitution was new-modelled, and put upon 
an Englifh footing by a charter of king James I: and all it’s li- 
berties, franchifes, and cultoms, were confirmed in parliament 
‘by the ftatutes 22 Edw. IV. c. 8. and 2 Jac. I.c. 28. Though 
‘therefore it hath fome local peculiarities, derived from the 
‘antient laws of Scotland‘, yet it is clearly part of the realm of 
‘England, being reprefented by burgefles in the houfe of com- 
mons, and bound by all acts of the Britifh parliament, whether 
{pecially named or otherwife. And therefore it was (perhaps fu- 
perfluoufly) declared by flatute 20 Geo. Il. c. 42. that, where 
England only is mentioned in any act of parliament, the fame 
-notwithftanding hath and fhall be deemed to comprehend the 
dominion of Wales and town of Berwick upon Tweed. And, 
though certain of the king’s writs or procefles of the courts of 
“Weftminfter do not ufually run into Berwick, any more than the 
principality of Wales, yet it hath been folemnly adjudged * that 
all prerogative writs (as thofe of mandamus, prohibition, Aabeas 
corpus, certiorari, &’c.) may iflue to Berwick as well as to every 
other of the dominions of the crown of England, and that in. 
| di@&ments and other local matters arifing in the town of Berwick, 
may be tried by a jury of the county of Nerthumberland. 


i 


pendent, fubordinate kingdom. It was only entitled the domi- 
sion or lord{hip of Ireland*, and the king’s flile was no other: 
| than dominus Hiberniae, lord of Ireland, till the thirty third year 

ofking Henry the eighth; when he aflumed the title of king, 
: which is recognized by act of parliament 35 Hen. VHI. a3, 


and yet differ in their municipal laws; fo England and Ireland 
are, on the other hand, diftinc kingdoms, and yet in general 
agree in their laws. The inhabitants of Ireland are, for the moft 
_ part, defceaded from the Englifh, who planted it as-a kind of 
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As to Ircland, that is fill a diftin kingdom ; though a de-. 


But, as Scotland and England are now one and the fame kingdom, 


1 lis, mf,’ N 2 | 7 colony. 


* f Hale. Hit. C. L. 183, 1 Sid. 382. 462.  g Cro. Jac. 543-.% Roll. Abr. 292, State. 
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colony, after the conqueft of it by king Henry the fecond ; and 
the laws of England were then received and fworn to be the } 
Irith nation, aflembled at the council of Lifmore i. And as Ire- 
jand, thus conquered, planted, and governed, till continues in a 
fiate of dependence, it mutt neceflarily conform to, and be obli-. | ! 
ged by, fuch laws as the fuperior fate thinks proper to Pee i" 


Art the time of this conqueft the Irifh were governed by whaell 
they called the Brehon law, fo ftiled from the Irifh name of 
judges, who were denominated Brehons *. But king John in the’ | 
twelfth year of his reign went into Ireland, and carried over with — 1 
him many able fages bf the law ; and there by his letters patent, || 
in right of the dominion of ebaguen: is faid to have ordained 
and eltablifhed that Ireland fhould be governed by the laws ‘of 
England’: which letters patent fir Edward Coke * apprehends | | 
to have been there confirmed in parliament. But to this ordi- — | 
nance many of the Irifh were averfe to conform, and ftill ftuck a | 
to their Brehon law: fo that both Henry the third® and Edward — | 
the firft® were obliged to renew the injunction; and at length 
in 2 parliament holden at Kilkenny, 49 Edw. III, under Lionel 
duke of Clarence, the then lieutenant of Ireland, the Brehon 
law was formally abolifhed, it being unanimouily declared to be 
indeed no law, but a lewd cuftom crept in of later times. And 
yet, even in the reign of queen Elizabeth, the wild natives fall 
kept and preferved their Brehon law; which is defcribed ° to | | 
have been a rule of right unwritten, but delivered by tradition | 
a. <* trom one to another, i in which oftentimes there appeared great 
iw < fhew of equity in determining the right between party and 
** party, but in many things repugnant quite both to God’s law 
« “and man’s.” The latter eee of this character is alone afcribed | 


19 : 


i Pryn. on 4 Inft. 249. , o A. R. 5.—pro eo quod leges guibus utun= 
k 4 Inft. 358. Edm. Spenfer’s flate of tur Hybernict Deo detefiabiles exifiunt, et omng 
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t, by the laws before-cited of Edward the firft and his 
grand{on. 


Ireland was a diftinét dominion, and had parliaments 
of it’s own, it is to be obferved, that though the immemorial cuf- 
toms, or common law, of England were made the rule of juftice 
sn Ireland alfo, yet no acts of the Englifh parliament, fince the 
twelfth of king John, extended into that kingdom ; unlefs it 
were fpecially named, or included under general words, fuch as, 
« within any of the king’s dominions.’ And this is particularly 
exprefled, and the reafon given in the year books‘: “ atax 


Burt as 


_ & granted by the parliament of England fhall not bind thofe of 


«< Ireland, becaufe they are not fummoned to our parliament :” 
and again, “ Ireland hath a parliament of it’s own, and maketh 
« and altereth laws ; and our ftatutes do not bind them, becaufe 
« they do not fend knights to our parliament: but their perfons 
<¢ are the king’s fubjects, like as the inhabitants of Calais, Gal- 
< coigny, and Guienne, while they continued under the king’s 
s¢ fubjection.” The general run of laws, enacted by the fuperior 
Hates .are fappofed to be calculated for it’s own internal govern- 
ment, and do not extend to it’s diftant dependent countries 5 
which, bearing no part in the legiflature, are not therefore in it’s 
ordinary and daily contemplation. But, when the fovereign le- 
giflative power fees it neceflary to extend it’s care to any of it’s 
‘fabordinate dominions, and mentions them exprefsly by name or 
| ‘includes them under general words, there can be no doubt. but 


sah a me : 
then: ha hy i? 2 
Bo they,ate bound by it’s laws: 


. 'T we original method of pafling ftatutes in Ireland was nearly 


the fame as in England, the chief governor holding parliaments 


_ at his pleafure, which enaéted fuch laws as they thought proper’. 
| But an ill ufe being made of this liberty, particularly by lord 
; Gormanitown, deputy-lieutenant in the reien of Edward IV"" 
f Beis 4 t a ee x EY ier 
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Toe | | 
MM eatcn cc ay ae Bic\lli x2. 4, 5, Teith Stat, 1, Eliz. B- 3: © 8, 
_ ¥ Yearbook x Hen. VII. 3. 7 Rep. a2. t {bid. 10 Hen. VII. c. 231 
— Calvin’s cafe, ' 


102 Of the Countrizs fubje to INTROD,. 


a fet of flatutes were there enacted in the to Hen, VIL. (fir Ed- 
ward Poynings being then lord deputy, whence they are called i 
Poynings’ laws) one of which ", in order to reftrain the power as 
well of the deputy as the Irith parkament, provides, 1 That, 
before any parliament be fummoned or holden, the chief gover- 
nor and. council of Ireland thall certify to the king under the | 
great feal of Ireland the confiderations and caufes thereof, and | 
the articles of the acts propofed. to be\paffed therein. 2. ‘That || 
after the king, in his council of England, fhall have confidered, | 
approved, or altered the faid ads or any of them, and certified 1 
them back under the great feal of England, and fhall have given | 
licence to fummon and hold a parliament, then the fame thall be} 
fummoned and held; and therein the faidaés fo certified, and 
no other, fhall be propoied, received, or rejected“, But as this H 
precluded any law from being propofed, but fuch as were pres | 
conceived before the parliament was in being, which occafioned _ ' 
many inconveniences and made frequent diffolutions neceflary, it | 
was provided by the flatute of Philip and Mary before-cited, that 
any new propofitions might be certified to England in the ufual 2: 
forms, even after the fammons and during’ the feffion of parlia- — 
ment. By this means however there was nothing left to the par~ | 
Hament in Ireland, but a bare negative or power of rejecting, not’ * 


yy, 


of propofing or altering, any law. But the ufage now is, that * 
bills are often framed ‘in eithér houfe, under the denomination of a 
** heads for a bill'or bills;?? and in that fhape they are offered to. | 
the confideration of the lord lieutenant and privy council: Who, |, 
upon fuch parliamentary intimation, or otherwife upon the ap- 
plication of private perfons, receive and tranfmit {uch heads, or 
reject them without any tranfmifion to England. And, with | 
_ regard to. Poynings’ law in particular, it cannot be repealed or , 
fulpended, unlefs the bill for that purpofe, before it be certified 
to England, be appro¢ed by both the houfes * | : 


@ 


u cap. 4. expounded by 3 & 4 Ph. & M.  w 4 Inft. 353, 
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Bur the Irihh nation, being excluded from the benefit of the 
Englith ftatutes, were deprived of many good and profitable laws, 


- made for the improvement of the common law: and, the mea- 


fure of juftice in both kingdoms becoming thereby no longer 
uniform, therefore it was enacted by another of Poynings’ laws’, 
that all aéts of parliament, before made in England, fhould be of 
forceswithin the realm of Ireland’. But, by the fame rule that 


- no laws made in England, between king John’s time and Poyn- 


ings’ law, were then binding in Ireland, it follows that no acts 
of the Englith parliament made fince the 10 Hen. VII. do-now 
bind the people of Ireland, unlefs {pecially named or included 
under general words*. And on the other hand it is equally clear, 


| that where Ireland is particularly named, or is included under 


general words, they are bound by fuch acts of parliament. For 
this follows from the very nature and conftitution of a dependent 


| Rate: dependence being very little elfe, but an obligation to 


conform to the will or law of that fuperior perfon or ftate upon 
which theinferior depends. The original and true ground of this 
fuperiority, in the prefent cafe, is what we ufually call, though 
fomewhat improperly, the right of conqueft: aright allowed 
by the law of nations, if not by thatof nature; but which in 


_ yeafon and civil policy can mean nothing more, than that, in or-. 


der to put an end to hoftilities, a compact is cither exprefsly or 
tacitly made between the conqueror and the conquered, that if 


- they-will acknowlege the victor for their mafter, he will treat 
them for the future as fubjects, and not as enemies?. anit 
: va) ay 


¥ cy Ue ‘ 


Burt this ftate of dependence being almoft forgotten, and 


| ready tobe difputed by the Irifh nation, it became neceflary fome 


years ago to declare how that matter really ftood : and therefore 
by flatute 6 Geo. I.c. 5. It is declared, that the kingdom of | 
Treland ought to be fubordinate to, and dependent upon, the 
imperial crown of Great Britain, as being infeparably united 
ee it thereto ; 


- 
¥ Cap. 2a, a 1m Rep. 112. 
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thereto ; and that the king’s majefty, with the confent of the | 
lords and commons of Great Britain in parliament, hath power | 
to make laws to bind the people of Ireland. oh 


Tuuvus we fee how extenfively the laws of Ireland commu» 

nicate with thofe of England: and indeed fuch communication fi 

is highly neceflary, as the ultimate refort from the courts of juf- q 

tice in Ireland is, asin Wales, to thofe in England; 2 writ of — 

error (in the nature of an appeal) lying from the king’s bench in} 
Ireland to the king’s bench in England’, as the appeal from 
the chancery in Ireland lies immediately to the houfe of lords 
here: it being exprefsly declared; by the fame ftatute 6 Geo. I. 
c. 5. that the peers of Ireland have no jurifdi@tion to affirm or d 
reverfe any judgments or decrees whatfoever. The propriety 
and even neceility, in all inferior dominions, of this conftitution, a 
“that, though juftice be in general adminiftred by courts of — 
** their own, yet that the appeal in the laft refort ought to be to’: 
“ the courts of the fuperior itate,” is founded upon thefe two rea-_- 
fons. 1. Becaufe otherwife the law, appointed or permitted to > 
fuch inferior dominion, might be infenfibly changed within ita 
felf, without the affent of the fuperior. 2. Becaufe otherwife 


i 


judgments might be given to the difadvantage or diminution of : 
the fuperiority ; or to make the dependence to be only of the 
perfon of the king, and not of the crown of England’. — 


Wit regard to the other adjacent iflands which are fubjet 
to the crown of Great Britain, fome of them (as ‘the ifle of © 
Wight, of Portland, of Thanet, &'c.) are comprized within a 
fome neighbouring county, and are therefore to be looked upon — 
as annexed to the mother ifland, and part of the kingdom of 
England. But there are others, which require a more particu- 
lar confideration. ys 


€ This waslaw in the time of Hen. VIII; — diverfity of courts, c. bank Ie VOM. 
as appears by the antient book, entituled, d Vangh. qoz. 
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Anp, firft, the ifle of Man is a diftin& territory from Eng- 


-Jand and is not governed by our laws: neither doth any act of 
| parliament extend to it, unlefs it be particularly named therein; 
and then an act of parliament is binding there*. It was formerly 
_afubordinate feudatory kingdom, fubject to the kings of Norway; 
then to king John and Henry II of England; afterwards to the 
kings of Scotland ; and then again to the crown of England: 
‘and at length we find king Henry IV claiming theitland by right 


of conqueft, and difpofing of it to the earl of Northumberland ; 
upon, whofe attainder it was granted (by the name of the lordfhip 
of Man) to fir John de Stanley by letters patent 7 Hen. IV‘. In 
his lineal defcendants it continued for cight generations, till the 


‘death of Ferdinando eark of Derby, 4. 2. 15945 when a con- 


troverfy arofe concerning the inheritance thereof, between his 
daughters and William his furviving brother: upon which, and 
a doubt that was ftarted concerning the validity of the original 


patent ®, the ifland was feized into the queen’s hands, and after- 
| wards various grants were made of it by king James the firft 5 
all which being expired. or furrendered, it was granted afrefh in 
Jac. I. to William earl of Derby, and the heirs male of his 
body, with remainder to his heirs general; which grant was the 


next year confirmed by act of parliament, with a reftraint of the. 
power of alienation by the faid earl and hisiffue.male. On the. 
death of James earl. of Derby, 4. D. 1735, the male line of earl, 
William failing, the duke of Atholl fucceeded to the ifland as heir 
general by a female branch. Inthe mean time, though the title 
of king had long been difufed, the earls of Derby, as lords of: 
Man, had maintained a fort of royal authority therein; by af- 


-fenting or diffenting to laws, and exercifing an appellate jurifdic- 


tion. Yet though no Englifh writ, or procefs from the courts 
of Weftminfter, was of any authority in Man, an appeal lay from 


a decree of the lord of the ifland to the king of Great Britain in 
-councib®, But, the diftinét jurifdidtion of this littlefubordinate- _ 


O royalty, 
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royalty being found inconvenient for the purpofes of public juf 
tice, and for the revenue, (it affording a commodious afylum for 
debtors, outlaws,and {mugelers) authority was given to the tréas _ 

i by ftatute 12 Geo.I. c. 28. to purchafe the intereft of the — 

then proprietors for the ufe of the crown: which purchafe wag 
at length compleated in the year 1765, and confirmed by ftatutes_ | ! 

5 Geo. Ill, c. 26 and 39. whereby the whole ifland and all it’s 
denandeticles, fo granted as aforefaid, (except the landed pro- 
perty of the Atholl family, their Aahenal rights and emoluments, 
and the patronage of the bifhoprick ‘ and other ecclefiaftical 
benefices) are unalienably vefted in the crown, and fubjected to 
the regulations of the Britifh excife and cuftoms, 


Tue iflands of Jerfey, Guernfey, Sark, Alderney, atid their 
appendages, were parcels ofthe duchy of Normandy, and were 
united to the crown of England by the firft princes of the Nor- 
manline. They are gove ened by their own laws, which are for 4 
the molt part the dueal cuftoms of Normandy, being collected” 
in an antient book of very great authority, entituled, /e roma 
coufiumier. The king’s writ or procefs from: the courts of Weft- i 
minfter, is there of fo force; but his commiffion is, They are | 
not bound by common ats of our parliaments, unlefs particularly | 
named *, All catfes are originally determined by their own offi- 
cers, the bailiffs and jurats of the iflands; but an appeal lieg 
from them to the King i in Counc in the laft refort. ae 


Besipes thefe incite ilands, our more diftant plantationg 
in America, and elfewhere, are alfoin fome refpects fubject to the | 
Enelith laws. Plantations, or colonies i in diftant countries, are 
cithe er fuch where the lands are claimed by right of occupancy 
only, by finding them defart and uncultivated, and peopling them 
from the mother country ; or where, “when already cultivated, 
they have been either gained by conqueft, or ceded to us by treas_ 
ties, And both thefe rights are founded upon the a of shone : 

Or 
4 The bifhoprick of le or Sodor, or of York by ftatute 33 Hen, VIII. c, 31. 


Sodor and Man, was formerly within the  k 4 Inf. 286. 
province of Canterbury, but annexed to that 
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‘or at leaft upon that of nations. But there is a difference between 
‘thefe two fpecies of colonies, with refpect to the laws by which 
they are bound. For it hath been held’, that if an uninhabited 
country be difcovered and planted by Englith fubjects, all the 
-Enelith laws then in being, which are the birthright of every 
- fubjyect ®, are immediately there in force. But this muft be un- 
- derftood with very many and very great reftrictions. Such colo- 
-_nifts carry with them only fo much of the Englifh law, as‘1s ap- 
plicable to their own (ituation and the condition of an infant co-— 
ony; fuch, for inftance, as the general rules of inheritance, and 
of protection from perfonal injuries. The artificial refinements 
and diftinétions incident to the property of a great and commier- 
cial people, the laws of police and revenue, (fuch efpecially as 
are enforced by penalties) the mode of maintenance for the eita- 
_ blifhed clergy, the jurifdiction of {piritual courts, and a multi- 
~ tude of other provifions, are neither neceflary nor convenient for 
them, and therefore are not in force. What fhall be admitted 
and what rejected, at what times, and under what reftrictions, 
mut in cafe of difpute, be decided in the firft inftance by their 
own provincial judicature, fubject to the revifion and control of 
the king in council; the whole of their conftitution being alfo 
liable to be new-modelled and reformed, by the general fuper- 
- intending power of the legiflature in the mother country. But 
in conquered or ceded countries, that have already laws of their 
‘own, the king may indeed alter and change thofe laws; but, 
till he does aCtually change them, the anticnt laws of the coun- 
try remain, unlefs fuch as are againft the law of God, asin the 


: > : 


cafe of an infidel country”. Our American plantations are prin- 
cipally of this latter fort, being obtained in the laft century either 
by right of conqueft and driving out the natives (with what na- 
tural juftice I fhall not at prefent enquire) or by treaties. And 
therefore the common law of England, as fuch, has no allowance 
or authority there; they being no part of the mother country, 
“put diftin& (though dependent) dominions. hey are fubject 
ee RS O 2 how- 
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however to the control of the parliament ; though (like Ireland, | 
Man, and the reft) not bound by any atts of parliament, a if 
particularly named. 


Wits refpect to their interior polity, our colonies are” | 
properly of three forts. 1. Provincial eftablifhments, the con" 
ititutions of which depend on the refpective commiflions iffued ~ 
by the crown to the governors, and the inflruétions which” 
ufually accompany thofe commiflions ; under the authority ef ~ 
which, provincial aflemblies are conflituted, with the power of © 
taking local ordinances, not repugnant to ee laws of England. 
aE Proprietary governments, granted out by the crown to indi- _ | 
viduals, in the nature of feudatory principalities, with all the” " } 
inferior regalities, and fubordinate powers of legiflation, which — i 
formerly belohped to the owners of counties palates yet {till ~ 
with thefe-expref$ conditions, that the ends for which the erate 
was made be fubjftantially purfued, and that nothing be attempt= 
ed-which may derogate from the fovereignty of the mother . 
country. 3. Charter governments, in the uae: of civil corpo-— 
rations, with the power of making by-laws for their own inte-_ 
rior regulation, not contrary to the laws of Raglan and with © 
fuch rights and authorities as are {pecially given beet in then 
feveral charters of incorporation. The form of government in~ 
moft of them is borrowed from that of England. They have a 
governor named by the king, (or in fome proprietary colonies by 
the proprieter) who is his reprefenparies or deputy. They have — 
courts of juitice of their own, from whofe decifions an appeal — 
lies to the king in council heres in England. Their general af- yg | 
femblies outh, are their houfe of commons, together with their | 
‘council of flate being their upper houfe, he the concurrence © 
of the king or his reprefentative the governor, make laws fuited — 
to their own emergenciés, Butit is particularly declared by fta~ | , 
tute7 & 8 W. HT. c. 22.+that all laws, by-laws, ufages, and 4 
cuitoms, which fhail be in praétice in any of the plantations, - i. 
repugnant to any law, made or to be made in this kingdom re- — 
lative to the faid plantations, fhall be utterly void and of none ie 


‘e 
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effet. And, becaufe feveral of the colonies had claimed the fole 
and exclufive right of impofing taxes upon themfelves, the fta- 
tute 6 Geo. Ill. c. 12. exprefsly declares, that all his majefty’s 
colonies and plantations in America have been, are, and of right 


ought to be, fubordinate to and dependent upon the imperial 


crown and parliament of Great Britain; who have full power 
and authority to make laws and ftatutes of fufficient validity to 
‘bind the colonies and people of America, fubjects of the crown 


of Great Britain, in all cafes whatfoever. And the province of 
New-York having refufed to comply with the directions of an 


act of parliament, for fupplying the king’s troops with necefla- — 
ries, the fubordinate legiflative authority of the council and af- 
- fernbly of the province was fufpended by ftatute 7 Geo. lll. c. 59. 


Gli the directions of the act were complied with. 


Turse are the feveral parts of the dominions of the crown 


of Great Britain, in which the municipal laws of England are 


not of force or authority, merely as the municipal laws of Eng- 
land. Moft of them have probably copied the fpirit of their own 


law from this original ; but then it receives it’s obligation, and 


authoritative force, from being the law of the country. 


As to any foreign dothinions which may belong to the perfor 


_ of the king by hereditary defcent, by purchafe, or other acqui- 


fition, as the territory of Hanover, and his majelty’s other pro- 


- perty in Germany ; as thefe do notin any wife appertain to the 


crown of thefe kingdoms, they are entirely unconnected with the 


~ laws of England, and do not communicate with this nation im 


any refpeét whatfoever. The Englith legiflature had wifely re- 
marked the inconveniencies that had formerly refulted from do- 
minions on the continent of Europe ; from the Norman territory 
which William the conqueror brought with him, and held in 
conjunction with the Englifh throne; and from Anjou, and it’s 
appendages, which fell to Henry the fecond by hereditary def- 
cent. They had feen'the nation engaged for near four hundred 


_ years together in ruinous wars for defence of thefe foreign domi- 


— nions 3 
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nions ; till, happily for this country, they were loft under the 

reign of Henry the fixth. They obferved that, from that time, the | 

maritime interefts of England were better underftood and more |i 

- clofely purfued: that, in confequence of this attention, the na- | 

tion, as foon as fhe had refted from her civil wars, began at this oh 

period to flourifh all at once ; and became much more confider- a 

able in Europe, than when her princes were poffefled of a larger _ | 

territory, and her councils diftracted by foreign interefts: This | 

experience and thefe confiderations gave birth to a conditional , 

clanfe in the act® of fettlement, which vefted the crown in his } 

 -prefent majefty’s illuftrious houfe, “ that in cafe the crown and | 

“¢ imperial dignity of this realm fhall hereafter come to any per- f 

_“ fon not being a native of this kingdom of England, this nation — 

** fhall not be obliged to engage in any war for the defence of any 

*¢ dominioiis or territories which do not belong to the crown of : 

*¢ England, without confent of parliament.’’ ¥ 


cnt 
We come now to confider the kingdorh of England in partie 
cular, the direct and immediate fubject of thofe laws, concerning ~ 
which we are to treat in the enfuing commentaries. And this | 
comprehends not only Wales and Berwick, of which enough has 
been already faid, but alfo part of the fea. The main or high oh 
feas are part of the realm of England,-for thereon our courts of | 
admiralty have jurifdiction, as will be fhewn hereafter ; but they || 
are not fubject to the common law”. This main fea begins ate 
the low-water-mark. But between the high-water-mark, and | / 
the low-water-mark, where the fea ebbs and flows, the common y. | 
law and the admiralty have divi/um imperium, an alternate jurif- — 

diction’; one upon the water, when it is full fea; the other — 

upon the land, when it is an ebb“. 3 


— 
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_ Tue territory of England is liable to. two divifions ; the one 
ecclefiaftical, the other civil. a 
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1. THE ecclefiaftical divifion is, primarily, into two pro- 


| vinces, thofe of Canterbury and York. A province is the circuit 
of an arch-bifhop’s jurifdiction. Each province contains divers 
diocefes, or fees of fuffragan bifhops ; whereof Canterbury in- 


cludes twenty one, and York three: befides the bifhoprick of 


the ifle of Man, which was annexed to the province of York by 
King Henry VIll. Every diocefe is divided into archdeaconries, 


whereof there are fixty in all; each archdeaconry into rural 


_deanries, which are the circuit of the nechdeacon’s. apd: rural 
dean’s jurifdiGion, of whom hereafter ; and every deanry is di- 
-_yided into parifhes *. 


A parisH is that circuit of ground in which the fouls un- 
der the care of one parfon or vicar do inhabit. Thefe are com- 
puted to be near ten thoufand in number*. How antient the 


| divifion of parifhes 1s, may at prefent be diflicult to afcertain ; 

"for it feems to be agreed on all hands, that in the early ages of 
_chriftianity in this ifland, parifhes were unknown, or at leaft 
- fignified the fame that a diocefe does now. There was then no 
appropriation of ecclefiaftical dues to any particular church 3 
| but every man was at liberty to contribute his tithes to whatever 
_ prieft or church he pleafed, provided only that he did it to fome: 
- orif he made no fpecial appointment or appropriation thereof, 


they were paid into the hands of the bifhop, whofe duty it was 


- to diftribute them among the clergy, and for other pious pur- 
pofes, according to his own difcretion *. 


Mr Camden " fays England was divided into parifhes by arch- 


_ bifhop Honorius about the year 630. Sir Henry Hobart” lays 


it down that parifhes were firft erected by the council of Lateran, 
which was Held A.D. 1179. Each widely differing from the 
ether, and both of them perhaps from the truth ; which will 

. probably 
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probably be found in the medium between the two extremes. | 
For Mr Selden has clearly fhewn™, that the clergy lived in | 
common without any divifion of parifhes, long after the time | 
mentioned by Camden. And it appears from the Saxon laws, |} 
that parifhes were in being long before the date of that council 
of Lateran, to which they are afcribed by Hobart. 


We find the diftin@ion of parifhes, nay even of mother- | 
churches, {o early as in the laws of king Edgar, about the year | 
970. Before that time the confecration of tithes was in genefal | 
arbitrary; that is, every man paid his own (as was before ob- | 
ferved) to what church or parith he pleafed. But this being liable 
to be attended with either fraud, or at leaft caprice, in the per- 
fons paying; and with either jealoufies or mean compliances in , 
fuch as were competitors for receiving them ; it was now ordered 

~ by the law of king Edgar’, that « dentur omnes decimae primariae | 
“* ecclefiae ad quam parochia pertinet.’ Wowever, ifany thane, or ~ 
great lord, had achurch within his own demefnes, diftin@ from — i 
the mother-church, in: the nature of a private chapel; then, 
provided fuch church had a coemitery or confecrated place of 
burial belonging to it, he might allot one third of his tithes for 
the maintenance of the officiating minifter: but if it had no, 
coemitery, the thane muft himfelf have maintained his chap- 
Jain by fome other means; for in fuch cafe all his tithes were 
ordained to be paid to the primariae ecclefiae or mother-church*. 


Tu1s proves that the kingdom was then univerfally divided — 
into parifhes ; which divifion happened probably not all at once, 
but by degrees. For it feems pretty clear and certain, that the © 
boundaries of parifhes were originally afcertained by thofe ofa 
manor or manors: fince it very feldom happens thata manor ex- 
tends itfelf over more parifhes than one, though there are often 
many manors in one parifh. The lords, as chriftianity fpread it- 
felf; began to build churches upon their own demefnes or waftes, 

‘to | 


\ 


x of tithes, c. 9. z Ibid. c. 2. See alfo the laws of king» 
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+o accommodate their tenants in one or two adjoining lordfhips 5. 
and, in order to have divine fervice regularly performed therein, 
obliged all their tenants to appropriate their tithes to the mainte- 
nance of the one officiating minifter, inftead of leaving them at 
liberty to diftribute them among the clergy of the diocefe in ge- 
neral: and this tract of land, the tithes whereof were fo appro- 
priated, formed a diftinét parifh. Which will well enough account 
for the frequent intermixture of parifhes one with another. For 
if alord had a parcel of land detached from the main of his 
eftate, but not fuflicient to form a parifh of itfelf, it was natural 
for him to endow his newly erected church with the tithes of 
thofe disjointed lands ; efpecially if no church was then built in 
any lordfhip adjoining to thofe out-lying parcels. 


| Tuus parifhes wete eradually formed, and parifh churches 
endowed with the tithes that arofe within the circuit afligned. 
But fome lands, either becaufe they were in the hands of irre- 
ligious and carelefs owners, or were fituate in foreits‘and defart 
places, or for other now unfearchable reafons, were never uni- 
‘ted toany parifh, and therefore continue to this day extraparo- 
chial; and their tithes are now by imimemorial cuftom payable 
to the king ififtead of the bifhop, in truft and confidence that he 
will diftribute them, for the general good of the church*: yet 
extraparochial waftes and marfh-lands, when improved and 
drained, are by the ftatute 17 Geo. II. c. 37. to be affeffed to all 
parochial rates in the parifh next adjoining. And thus much for 
the ecclefiaftical divifion of this kingdom. 


2. TueEcivil divifion of theterritory of England is into coun- 
ties, of thofe counties into hundreds, of thofe hundreds into 
tithings or towns. Which divifion, as it now ftands, feems to 
_ owe it’s original to king Alfred: who, to prevent the rapines 

and diforders which formerly prevailed in the realm, inftituted 
| tithings; focalled, from the Saxon, becaufe ten freeholders with 
their families compofed one. Thefe all dwelt together, and were 
: P fureties 


a a Int, 647, z Rep. 44. Cro. Eliz, gra; 


ae 


tra Of the Countries fubject to ‘Inrrop. | 


_ fureties or free pledges to. the king for the good behaviour of | 
~ each other ; and, if any offence was committed in their diftrié, 
they were bound to have the offender forthcoming’. And there | 
fore antiently no man was fuffered to abide in England above |, 
forty days, urlefs he were enrolled in fome tithing or decennary’. 
One of the principal inhabitants of the tithing is annually ii 
pointed to prefide over the reft, being called the tithing-man, | 
the headborough, (words which “fpeak their own etymology) and | 
in fome countries the borfholder, or borough’s-ealder, being || 
fuppofed the difcreeteft man in the borough, town, or tithing’. |, 


TiTHINGs, towns, or vills, are of the ere fignification in | 
jaw; and are Sad to have had, each of them, originally a church i) 
and celebration of divine fervice, facraments, and burials‘: 
though that feems to be rather an ecclefiaftical, than a civil dif. | 
tinction. The word town or vill is indeed, by the alteration of | 
times and language, now become a generical term, comprehend- » 
ing under it the feveral {pecies of cities, boroughs, and common : 
towns. A city isa town incorporated, which is or. hath been | 
the fee of a bifhop; and though the Euhopack be diffolved, as | 
at Weftmintter, yet {tillit remainetha city’. A borough is now ° 
underftoed to be a town, either corporate or not, that fendeth ‘ 
burgeffes to parliament’. Other towns there are, to the num- | 
ber fir Edward Coke fays* of 8803, which are neither cities « 
nor boroughs; fome of which have the privileges of markets, | 
and others not; but both are equally townsinlaw. Tofeveral ‘ 
of thefe towns (Were are {mall appendages belonging, called ham- \ 
lets; which are taken notice of in the ftatute of Excter', which ‘ 
makes frequent mention of entire vills, demi-vills, and hamlets. 4 
Entire vills fir Henry Spelman‘ conjectures to have confifted = | | 


b Fiet.x. 49. This the laws of king Ed- 


‘ward the confeflor, c. 20. very juftly intitle 


*¢ fumma et maxima fecuritas, per quam omnes 
&¢ fatu firmiffimo fuftinentur ;— quac hoc moda 
®¢ fiebat, quod fub decennali fidejufione debe- 
€° dant effe univerfi, Gc,” 
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4 freemen or frank-pledges, demi-vills of five, and hamlets 


f lefs than five. Thefe little collections of houfes are fometimes 


under the fame admintftration as the town itfelf, fometimes go- 
verned by feparate officers ; in which laft cafe they are, to fome 
purpofes in law, looked upon as diftin& townthips. Thefe towns, ‘ 
‘as was before hinted, contained each originally but one parifh, 


and one tithing; though many of them now, by the encreafe 
of inhabitants, are divided into feveral parifhes and. tithings s 
and, fometimes, where there is but one parifh there are two om 
more vills or tithings. 


As ten families of frecholders made up a town or tithing, 


fo ten tithings compofed a fuperior divifion, called a hundred, 


as confifting of ten times ten families. The hundred is governed 
by an high conttable or bailiff, and formerly there was regularly: 
held in it the hundred court for the trial of caufes, though now 
fallen. into difufe. Infome of the more nofthern counties thefe 


hundreds are called wapentakes'. 


Tue fubdivifion of hundreds intotithings feems to be moft 
peculiarly the invention of Alfred: the inftitution of hundreds 
themfelves he rather introduced than invented. For they feem 


to have obtained in Denmark”: and. we find that in France a 


-yegulation of this fort was made above two hundred years before 5. 
fet on foot by Clotharius ahd Childebert, with a view of obliging 
each diftrict to anfwer for the robberies committed in it’s Own 


_ divifion. Thefe divifions were, in that country, as well military 


as civil: and each contained’ a hundred freemen, who were fub- 
jet to an officer called the. centenarius; a number of which cen- 
fenarit were themfelves. fubject to a fuperior officer called the 
‘count or comes". And indeed fomething like this inftitution of 
hundreds may be traced back as far as the antient Germans, from 
* whom were derived both the Franks who became mafters of Gaul, 
and the Saxons who fettled in England: for both the thing and 

the 
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the name, as a territorial affemblage of perfons, from which 
afterwards the territory itfelf might probably receive it’s denos | 
Mination, were well known to that- warlike Peoplesua Centent |: 
“€ ex fingulis pagis funt, idque ipfum inter fuos vocantur : et quod |, 
primo numeros fuat, gam nomen et honor eff?,” | 


h 
+L: 


4 


Aw indefinite number of thefe hundreds make up acounty or |. 
fhire. Shire is a Saxon word fignitying a diyifion; but a county, |j 
comitatus, is plainly derived from comes, the count of the Franks; |, 
‘that is, the earl, or alderman (as the Saxons called him) of the |: 
thire, to whom the government of it was intrufted. This he |i 
_ ufually exercifed by his deputy, {till called in Latin vice-comes, | 
andin Englith, the fheriff, fhrieve, or fhire-reeve, fignifying the) | 
officer of the fhire ; upon whom by procefg of time the civil ad-. ! 
miniftration of it is now totally devolved. In fome counties there ft 
is an intermediate divifion, between the fhire and the hundreds, ; 
as lathes in Kent, and rapes in Suffex, each of them containing 
about three or four hundreds apiece. Thefe had formerly their ; 
lathe-reeves and rape-reeves, acting in fubordination to the fhire- 
reeve. Where a county is divided into’éhree of thefe intermediate 
jurifdiGtions, they are called trithings?, which were antiently » 
governed by a trithing-reeve. Thefe trithings ftill fubfift inthe ; 
Jarge county of York, where by an eafy corruption they are de- 4 i 
nominated ridings; the north, the eaft, and the weft-riding. q 
The number of counties in England and Wales have been diffe- i 
rent at different times ; at prefent there are forty in England, , 
and.twelve in. Wales, | | > t 


a 

Turee of thefe counties, Chefter, Durham and Lancafter, © ‘ 
are called counties palatine. .Thetwo former are fuch by pre- . 
icription, or immemorial cuftom; or, at leaft asoldas the Nor- Fs 
man conquefi": the latter was created by king Edward III, in Z| 
favour of Henry Plantagenet, firft earl and then duke of Lan-— 
cafter, whofe heirefs John of Gant the king’s fon had married; 

and 


© Tacit. de morib. German. 6. q Seld, tit. hon, 2. 5. 8. 
plL. Law. c. 34, 


§. 4. the Laws of ENGLAND, 117, 
and afterwards confirmed in parliament, to honour John of Gant 
| himfelf, whom, on the death of his father-in-law, he had alfo 
created duke of Lancafter". Counties palatine are fo called @ 
palatio; becanfe* the owners thereof, the earl of Chefter, the 
_ bifhop of Durham, and the duke of Lancafter, had in thofe 
counties jura regalia, as fully as the king hath in his palace 5 
regalem potefiatem im omnibus, as Bratton exprefies it’. They 
might pardon treafons, murders, and felonies; they appointed 
alljudges and juftices of the peace; all writs and indictments 
ran in their names, as in other counties in the king's ; and all 
offences were faid to be done againtt their peace, and not, as, in 
_ other places, contra pacem domini regis, And indeed by the an- 
| tient law, in all peculiar jurifdictions, offences were faid to be 
| doneagainft his peace in whofe court they were tried; ina 
court leet, contra pacem domini; in the court of a corporation, 
contra pacem ballivorum; in the fheriff’s court or tourn, contra — 
~ pacem vice-comitis*, Thefe palatine privileges (fo fimilar to the 
regal independant jurifdictions, ufurped by the great barons on 
the continent, during the weak and infant ftate of the firft feo- 
dal kingdoms in Enrope’) were in all probability originally 
granted to the counties of Chefter and Durham, becaute they 
bordered upon enemies countries, Wales and Scotland : in order 
that the owners, being encouraged by fo large an authority, 
might be the more watchful in it’s defence; and that the inha- 
bitants, having juftice adminiftred at home, might not be ob- 
- liged to go out of the county, and leave it open to the enemies 
incurfions. And upon this account alfo there were formerly two 
other counties palatine, Pembrokefhire and Hexambhire, the 
latter now united with Northumberland: but thefe were abo- 
| lifhed by parliament, the formerin 27 Hen. VIIL,the latter in 
14 Eliz. And in 27 Hen. VIII likewife, the powers before- 
' mentioned of owners of counties palatine were abridged ; the 
reafon for their continuance in a manner cealing : though full 
; ATE 
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all writs are witneffed in their names, and all forfeitures for 
tredfon by the common law accrue to them”. | 


Or thefe three, the county of Durham is now the only ome 
remaining in the hands of a fubje@t. For the earldom of Chefter, 


as Camden teftifies, was united to the crown by Henry HI, and | 


has ever fince given title to the king’s eldeft fon. And the county. 
palatine, or duchy, of Lancafter was the property of Henry of 


Bolinbroke, the fon of John of Gant, at the time when he | 


wrefted the crown from king Richard I, and affumed the title 
of Henry IV, But he was too prudent to fuffer this to be united d 
to the crown ; left, if he loft one, he fhould tofe the other alfo, | 
For, as Plowden* and fir Edward Coke’ obferve, “ he knew | 
*¢ he had the duchy of Lancafter by fure and indefeafible ATES 
‘* but that his title to the crown was not fo affured: for that 
* after the deceafe of Richard II the right of the crown was in. 
© the heir of Lionel duke of Clarence, /econd fon of Edward III res 
“ John of Gant, father to this Henry IV, being but the fourth 
“ fon.”’ And therefore he procured an a& of parliament, in the 
firft year of his reign, to keep it diftin@ and feparate from the 
crown, and fo it defcended to his fon, and grandfon, Henry V, 
and Henry VI. Henry VI being attainted in 1 Edw. IV, this 
duchy was declared in parliament to have become forfeited to 
the crown’, and atthe fametime an act was made to Keep it — 


fill diftinet and feparate from other inheritances of the crown, 4 
Andin 1 Hen. VII another act was made to velt the inheritance — 


thereof in Henry VII and his heirs: and in this flate, fay fir 
Edward Coke* and Lambard?, viz. in the natural heirs or pot 
terity of Henry VII, did theright of the duchy remain to their 
days ; a {eparate and diftinét inheritance from that of the crown 
of England‘. 

‘he THE 


w 4 Inft. x05. ce. If this notion of Lambard and Coke — 
x 215. ¢ be well founded, (which is not altogether 
y 4 Inft. 205. certain) it might have become a very cu- — 
z1 Ventr. 255. rious queftion at the time of the revolution 
a 4 Inft. 206. in 1688, in whom the right of the duchy 
-b Archeion. 233. remained after king James’s abdication. 
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THe ifleof Ely is not a county palatine, though fometimes 


erroneoully called fo, but only a royal franchife : the bifhop ~ 


having, by grant of king Henry the firft, jura regalia within 
the ifle of Ely; whereby he exercifes a jurifdiction over all 
caufes, as well criminal as civil’. 


Tuere are alfo counties corporate: which are certain cities 
and towns, fome with more, fome with lefs territory annexed 
to them ; to which out of fpecial grace and favour the kings of 
England have granted to be counties of themfelves, and not 
to be comprized in any other county ; but to be governed by 
their own fheriffs and other magiftrates, fo that no officers of 
the county at large have any power to intermeddle therein. 
Such are London, York, Briftol, Norwich, Coventry, and many 
others. And thus much of the countries fubject to the laws of 


England. 
Me | 

The attainder indeed of the pretended this refpedt, the object of it muft have been 

prince of Wales (by ftatute 13 W. Ill.c. 3.) fuppofed legitimate, elf he had no intereft 

has now put the matter out of doubt. And to forfeit. é 

yet, to give that attainder it’s full force in d 4 Inft, ae. 
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Or THE RIGHTS or PERSONS. 
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i We CHAPTER THE FIRST: 


VHE objeéts of the laws of England are fo very 
numerous and extenfive, that, in order to coniider 
them with any tolerable eafe and perfpicuity, it will 


| proper and diftinét heads; avoiding as much as poflible divifions 
too large and comprehenfive on the one hand, and too trifling 


of confufion. a 


| 
: sh «cae e | Now, 


(Or THE assoLute RIGHTS or INDIVIDUALS, | 


a 
pa 


be neceflary to diftribute them methodically, under 


and minute on the other; both of which are equally productive 


{ 


The RIGHTS, Boox I. | 


Now, as municipal law is arule of civil condué, command. _ 
ing what is right, and prohibiting what is wrong ; of, as Cicero ‘ 
and after him our Bracton *,have exprefled it, /andtiojufia, jubens 
honefta et prohibens contraria; it follows, that the primary and | 
principal objects of the law aré RIGHTS, and wRONGsS. In 
the profecution therefore of thefe commentaries, I fhall follow 
this very fimple and obvious divifion ; and fhall in the firft place | 
confider the rights that are commanded, and fecondly the wrongs 
that are forbidden by the laws of England. ~ } 


Riguts are however liable to another fubdivifion: being 
either, firit, thofe which concern and are annexed to the perfons 
of men, and are then called jura perfonarum or thé rights of per- 
Jons ; or they are, fecondly, fuchasa man may acquire over external | 
objects, or things unconnected with his perfon, which are ftiled 1 
Jura rerum or the rights of things. Wrongs alfo are divifible intd, a 
frit, private wrongs, which, being an infringement merely of par- > 
ticular rights, concern individuals only, and are called civil inju- 
ries; and fecondly, public wrongs, which, being a breach of general _ 
and public rights, affect the whole community, and are called 
crimes and mifdemefnors. il 


eg 
| i i 
: 


a 
a 
r) 


Se 


» Tue objedts of the laws of England falling into this fourfold _ 
divifion, the prefent commentaries will therefore confift of the 
four following parts: 1. The rights of perfons; with the means 
whereby fuch rights may be either acquired or loft. 2, 7 he rights 
of things; with the means alfo of acquiring and lofing them. 
3. Private wrongs, or civil injuries ; with the means of rédreffin e 
them by law. 4. Public wrongs, or crimes and mifdemefhors ; 
with the means of prevention and punifhment. ‘ 


i 
OW 
| 


' We are now, firft, to confider the rights of perfons; with 
the means of acquiring and lofing them. ; 
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".. Mow the rights of perfons that are commanded to be obfer- 
ved by the municipal law are of two forts: firft, fuch as are due 
from every citizen, which are ufually called civil duties; and, 
fecondly, fuch as belong Zo him, which is the more popular ac~ 
ceptation of rights or sura. Both may indeed be comprized in 
this latter divifion; for, as all focial duties are of a relative na- 
ture, ‘at the fame time that they are due from one man, or fet of 
men, they mutt alfo be due éo another. But Iapprehend it wilt 
be more clear and eafy, to confider many of them as duties re 
quired from, rather than as rights belonging to, particular per- 
"fons. Thus, for inftance, allegiance is ufually, and therefore moft 
 eafily, confidered as the duty of the people, and protection as the 
_ duty of the magiftrate ; and yet they are, reciprocally, the rights 
aswell as duties of each other. Allegiance is the right of the 
-magiftrate, and protection the right of the people. 


Persons alfoare divided by the law into either natural per- 
fons, or artificial. Natural perfons are {uch as the God of nature 
- formed us ; artificial are fach as are created and devifed by human 
laws for the purpofes of fociety and government, which are call- 
ed. corporations or bodies politic, ies. 


Tue rights of perfons confidered in their natural capacities 
are alfo of two forts, abfolute, and relative. Abfolute, which is 
are fuch as appertain and belong to particular men, merely as in- 
dividuals or fingle perfons : relative, which are incident to them 
as members of fociety, and ftanding in various relations to each 

other. The firft, that is, abfolute rights, will be the fubject of 
the prefent chapter. — ‘bul 


By the abfolute rights of individuals we mean thofe which 
are foin their primary and ftriGeft fenfe ; fuch as would belong 
to their perfons merely in a tate of nature, and which every mar. 
is intitled to enjoy, whether out of fociety or init. But with re+ 
gard to the abfolute duties, which man is bound to perform con- 


Q.2 fidered. 
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- fidered as a mere individual, it is not to be expected that any hu- 
man inunicipal laws fhould at all explain or enforce them. For _ 
the end and intent of fuch laws being only to regulate the beha- 
viour of mankind, as they are members of fociety, and ftand in 
various relations to each other, they have confequently no bufi- 
‘nefs or concern with any but focial or relative duties. Let a man 
therefore be ever fo abandoned in his principles, or vitious in his } 
practice, provided he keeps his wickednefs to himfelf, and does _ | 
not offend againft the rules of public decency, he is out of the | 
reach of human laws. Buc ifhe makes his vices public, though 
they befuch as feem principally to affect himfelf, (as drunken- — 
mefs, or the like) they then become, by the bad example they | 
fet, of pernicious effects to fociety ; and therefore it is then the 
bufinefs of human laws to corre&t them. Here the circumftance 
of publication is what alters the nature of the cafe. Public fo- 

‘ briety is a relative duty, and therefore enjoined by our laws; | 
private fobriety is an abfolute duty, which, whether it be per- | 
formed or not; human tribunals can never know; andtherefore | 
‘they can never enforce it by any civil fanétion. But, with re{pect 

"to rights, the cafe is different. Human laws define and enforce | 
as well thofe rights which belong to a man confidered as anin- © 
dividual, as thofe which belong to him confidered as related tq * 
prety, 
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For the principal aim of fociety is to protect individuals in, 
the enjoyment of thofe abfolute rights, which were vefted in. ve | 
them by the immutable laws of nature; but which could not be , 
pr eferved in peace without that mutual ‘silane and intercourfe, a 

which is gained by the inftitution of friendly and focial commu- ‘ 
nities. Hence it follows, that the firft and primary endof human. 
laws is to maintain and regulate thefe ab/olute rights of indivi- i 
duals. Such rights as are focial and relative refult from, and are. 
pofterior to, the formation of ftates and focieties; fo thatto | 
maintain and regulate thefe is clearly a fubfequent confideration. — 

. And therefore the principal view of human laws is, or ought al- 

ways to be, to explain, Bepietts and enforce fuch rights as are — 
abfolute . — 


ee 
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abfolute, which in themfelves are few and fimple; and, then, 
-fuch rights as are relative, which arifing from a variety of con- 
nexions, will be far more numerous and more complicated. Thefe 
will take up a greater {pace in any code of laws, and hence 


may appear to be more attended to, though in reality they are 


not, than the rights of the former kind. Let us therefore pro- 


ceed to examine how far all laws ought, and how far the laws of 
England actually do, take notice of thefe abfolute rights, and 


provide for their lafting fecurity. 


THE Aiolete rights of man, confidered as a free agent, en- 
dowed with difcernment to know good from evil, and with power 
of choofing thofe meafures which appear to him to be moit de- 
firable, are ufually fammed up in one general appellation, and 
denominated the natural liberty of mankind. This natural liberty 

-confifts properly in a power of acting as one thinks ht, without 
any reftraint or control, unlefs by the law of nature; being a 
right inherent in us by birth, and one of the gifts of God to man 
at his creation, when he endued him with the faculty of free- 


will. But every man, when he enters into fociety, gives up a part 


of his natural liberty, as the price of fo valuable a purchafe ; and, 


in confideration of receiving the advantages of mutual commerce; 
obliges himfelf to conform to thafe laws, which the community 
has thought’ proper to eftablith, And this fpecies of legal obe- 
dience and conformity is infinitely more defirable, than that wild 
and favage liberty which is facrificed to obtain it. Forno man, 
that confiders a moment, would with to retain the abfolute and 
uncontroled power of doing whatever he pleafes: the confequence 
of whichis, that every other man would, alfo have the fame 
power; andthen there would be no fecurity to individuals in 
any of the enjoyments of life. Political therefore, or civil, li- 
berty, which is that of a member of fociety, is no other than 
natural liberty fo far reftrained by human laws (and no farther) as 
is neceflary and expedient for the general advantage of the pub- 


lick®, Hence we may collect that the law, which reftrains a 
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man from doing mifchief to his fellow citizens, though it dimi- | 
nifhes the natural, increafes the civil liberty of mankind: but | 
every wanton and caufelefs reftraint of the will of the fubject, 
whether practiced by a monarch, a nobility, or a popular affem- | 


bly, is a degree of tyranny. Nay, that even laws themfelves, 
whether made with or without our confent, if they regulate and 
conftrain our condué in matters of mere indifference, without 
any good end in view, are laws deftructive of liberty : whereas if 
any public advantage can arife from obferving fuch precepts, the 


control of our private inclinations, in one or two particular points, ° 
will conduce to preferve our general freedom in others of more ! 
importance $ by fupporting that ftate, of fociety, which alonecan ! 
fecure our independence. Thus the ftatute of king Edward IV4,’ 


which forbad the fine gentlemen of thofe times (under. the de- 
gree of alord) to wear pikes upon their fhoes ar boots of more 
than two inches in length, was a law that favoured of opprefiion; 
becaufe, however ridiculous the fafhion then in ufe might appear, 
the reftraining it by pecuniary penalties could ferve no purpofe of 


common utility. But the ftatute of king Charles II*, which pre. _ i 


fcribes a thing feemingly as indifferent ; vig, a drefs for the dead, 
who are all ordered to be buried in woollen 3 isa law confiftent 


with public liberty, for it encourages the ftaple trade, on which q 


in great meafure depends the univerfal good of the nation. Sa 
that laws when prudently framed, are by no means fubverfive 
but rather introductive of liberty ; for (as Mr Locke has well ob- 
ferved ‘) where there is no law, there is no freedom. But then, 
on the other hand, that conftitution or frame of government, 
that fyftem of laws, is alone calculated to maintain civil liberty, 


which leaves the fubjeét entire matter of his own conduct, ex- 


cept in thofe points wherein the public good requires fome direce 
tion or reftraint. sali 


P THe idea and practice of this political or civil liberty flourithae 
in thei higheft vigour in thefe kingdoms, where it falls little 
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{hort of perfection, and can only be loft or deftroyed by the folly 
or demerits of it’s owner: the legiflature, and of courfe the 
Jaws of England, being peculiarly adapted to the prefervation of 
this ineftimable blefling even in the meanett fubject. Very diffe- 
rent from the modern conftitutions of other ftates, on the conti- 
- nent of Europe, and from the genius of the imperial law ; which 
in general are calculated to veft an arbitrary and defpotic power, 
- of controlling the actions of the fubject, in the prince, orinafew \ 


erandees. And this fpirit of liberty is fo deeply implanted in our 
conftitution, and rooted even in our very foil, that a flave or a 
negro, the moment+he lands in England, falls under the pro- 


- teétion of the laws, and fo far becomes a freeman *; though the 
- mafter’s right to his fervice may po/ibly full continue. 


Tue abfolute rights of every Englifhman, (which, taken in a 
political and extenfive fenfe, are ufually called their liberties) as 
they are founded on nature and reafon, fo they are coeval with 


our form of government; though fubject at times to fluctuate 
and change: their eftablifhment (excellent as it is) being fill 
human. At fome times we have feen them deprefled by over- 
_ bearing and tyrannical princes ; at others fo luxuriant as even to 


tend to anarchy; a worfe ftate than tyranny itfelf, as any govern- 
ment is better than none atall. But the vigour of our free con- 


‘ftitution has always delivered the nation from thefe embarafl- 
ments : and, as foon as the convulfions confequent on the firuggle 
- fave been over, the ballance of our rights and liberties has fet- 


tled to it’s proper level ; and their fundamental articles have been 
from time to time afferted in parliament, as often as they were 
thought to be in danger. 


First, by the great charter of liberties, which was obtain- 
ed, {word in hand, from king John; and afterwards, with fome 
alterations, confirmed in parliament by king Henry the third, his 
fon. Which charter contained very few new grants; but, as fir 
Edward Coke ® obferves, was for the moft part declaratory of the 

nee principal 
Aimee 
g Salk. 666. See ch. 14. | h a Inft. proems 
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principal grounds of the fundamental laws of England. After- 
wards by the ftatute called confirmatio cartarum', whereby the 
great charter 1s directed to be allowed as the common law; all |, 
judgments apes: td.it are declared void; copies of it-are or- |! 
dered to be fent to all cathedral churches, and read twice a year’ 
to the people; and fentence of excommunication is directed to’ 
be as conftantly denounced againft all thofe that by word, deed, | 
or counfel, act contrary thereto, or in any degree idlringe ite 
Next by a multitude of fubfequent corroborating ftatutes, (fir | 
Edward Coke, I think, reckons thirty two*,) from the firft Ed- } 
ward to Henry the fourth. Then, after a¥long interval, by the | 
petition of right; which was a parliamentary declaration of the i 
jiberties of ‘the people, affented to by king Charles the firftin | 
the beginning of hisreign. Which was clofely followed by the . 
ftill more ample conceffions made by that unhappy prince to his | 
parliament, before the fatal rupture between them; and by the | 
many falutary laws, particularly the habeas corpus act, pafied un- ql 
der Charles the fecond. ‘T’o thefe fucceeded the bill of rights, or. 
declaration delivered by the lords and commons to the prince and’ 
princefs of Orange 13 February 1688; and afterwards enacted in 
parliament, when they became king ate queen: which declara-. 
tion concludes.in thefe remarkable words ; ‘‘ and they do claim, . 
« demand, and infift upon, all and fingular the premifes, as their 
<* undoubted rights and liberties.” And the act of parliament it- 
felf! recognizes “ all and fingular the rights and liberties afferted * 
«¢ and claimed in the faid declaration to be the true, antient, and. i | 
* indubitable rights of the people of this kingdom.” Laftly, ~ 
thefe liberties were again aflerted at the commencement of the . 
prefent century, in the ad of fettlement™, whereby the crown was 
limited to his prefent majefty’s illuftrious houfe: and fome new 
provifions were added, at the fame fortunate aera, for better fecu= ] \ 
ring our religion, laws, and liberties ; which the ftatute declares. 4 
to be “ the birthright of the people of England,’ according to” | 
the antient doctrine of the commonlaw”. . ee | 
) Tus. 
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—Tuus much for the declaration of our rights and liberties, 
The rights themfelves, thus defined by thefe fevéral ftatutes, con- 


{it in a number of private immunities; which will appear, from 
what has been premifed, to be indeed no other, than either that 
refiduum of natural liberty, which is not required by the laws of 
fociety to, be facrificed to public convenience; or elfe thofe civil 
privileges, which fociety hath engaged to provide, in heu of the 
) natural liberties fo given up by individuals. Thefe therefore were 
formerly, either by inheritance or purchafe, the rights of all man- 
kind; but, in mot other countries of the world being now more 
or lefs debafed and deftroyed, they at prefent may be faid to re- 
main, in a peculiar and emphatical manner, the rights of the 
people of England. And thefe may be reduced to théfe princi-. 
pal or primary articles; the right of perfonal fecurity, the right 
of perfonal liberty, and the right of private property: becaule 
as there is no other knowa method of compulfion, or of abridg- 
“ing man’s natural free will, but by an infringement or diminu-. 
-tion of one or other of thefe important rights, the prefervation: 
of thefe, inviolate, may juftly be faid to. include the preferyation 


* 


| of our civil immunities in their largelt and moit extenfive {énfe. 


I. Tue right of perfonal fecurity confifts in a perfon’s legal 
and uninterrupted enjoyment of his life, his limbs, his body, his. 
health, and his reputation. F 


1. Lire is, the immediate gift of God, a right inherent by. 
nature in every individual ; and it begins in contemplation of law 
as foon as an infant is able to ftir in the mother’s womb. For if’ 
a woman is quick with child, and by a potion, or otherwife, 
killeth it in her womb; or if any one beat her, whereby the. 
child dieth in her body, and, the is delivered of a dead child; 
: this, though not murder, was by the antient law homicide or 

manflaughter®. But fir Edward Coke doth not look upon this 

a ss R | . offence. os K: 


is é 
| © Si aliquis mulierem praegnantem. percufferit, maxime fi fuevit animatum, fecit hommigidiym. 
| vel et venenum dederit, per quod fecevil abor- Bratton, 1. 3. ¢y ate : 


rium jam formaium fuerit, et 
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offence in quite fo atrocious alight, but merely asa heinous mitt || 
demefnor?. ae |. 


{ 


AwN infant 7” ventre fa mere, or in the mother’ s womb, is fapal || i} 


_ pofed i in law to be born for many purpofes. It is capable of has i 


ving alegacy, or a furrender of a copyhold eftate madetoit. It 


may havea guardian afligned to it’; and itis enabled to have an 
eftate limited to it’s ufe, and to take afterwards by fuch limita- 


tion, as if it were then actually born’. And in this point the |! 


civil law agrees with qurs’, 


| 2. A maAwn’s limbs, (by which for the prefent we only undeaill 
ftand thofe members which may be ufeful to him in fight, and 


the lofs of which alone amounts to mayhem by the common law) j 
are alfo the gift of the wife creator; to enable man to protect | 


himfelf from external injuries in a ftate ofnature. To thefe theres q 
fore he has anatural inherent right; and they cannot bewantonly. 
deftroyed or difabled without a manifeft breach of civil liberty,” 


Botu the life and limbs of a man are of fuch high value, 
in the eftimation of the law of England, that it pardons even’ 
homicide if committed /2 defendendo, or in order to preferve them. 
For whatever is done by a man, to fave either life or member, is. 
looked upon as done upon the highett neceflity and compulfion, 
Therefore if a man through fear ef death or mayhem is prevailed — 
upon to execute adeed, or do any other legal act; thefe, though - 
accompanied with all other the requilite isleninitiess may be af- 


miffion of many mifdemefnors, as will appear in the fourth book 
The conftraint aman is under 1 in thefe circumftances i is called in 


p 3 Inf. 50. s Qui in utero fant, in jure civili intelligu 
» q Stat. 12 Car. IT. c. 24. tur in rerum natura effe, cum de esrum comms 
t Stat. 10. & 11 W- Ill. ¢. 164 agatur. Veh Rs Gey, 466 

ta Inft. 483. 
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terwards avoided, if forced upon him by a well-grounded appre- | 
henfion of Jofing his life, or even his limbs, in cafe of his non- at 


compliance’. And the fame is alfo a fufficient excufe for the com- | 
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law dure/s, from the Latin durities, of which there are two forts 
durefs of imprifonment, where a man actually lofes his liberty, 
of which we hall prefently fpeak ; and durefs per minas, where 
the hardfhip is only threatened and impending, which 1s that we 
are now difeourfing of. Durefs per minas is either for fear of lofs 
of life; or elfe for fear of mayhem, or lofs of limb. And this 
fear muft be upon fufficient reafon 5 “ non,’ as Bracton exprefles 
ity “ fufpicio cujuflibet vani et meticulofi hominis, fed talis qui poffit 
& cadere in virumconftantem; talis enim debet effe metus, qui in fe 
| < contineat vitae periculum, aut corporis cruciatum'.? A fear of 
battery; or being beaten, though never fo well grounded, is no 
_durefs ; neither 1s the fear of having one’s honfe burned, or one’s 
goods taken away and deftroyed ; becaufe in thefe cafes, fhould 
the threat be performed, a man may have fatisfaction by recover- 
ing equivalent damages": but no fuitable atonementcan be made 
“for the lofs of life or limb. And the indulgence fhewn to a man 
~ander this, the principal, fort. of durefs, to fear of lofing his 
dif€ cor limbs, agrees alfo with that maxim of the civil law ; 7g- 
| noftitur ei qui fanguinem fuum qualter qualiter redemptum voluit™s 


Tzu law not only regards life and member, and protects every 
_gmari in the enjoyment of them, but alfo furnifhes him with every 

thing néceflary for their fupport- For there is no man fo indigent 
or wretched, but he may demand a fupply fufficient efor all the’ 
neceflities of life from the more opulent part of the community; 
by means of the feveral ftatutes enacted for the relief of the poor, 
of which in their proper places: A humane provifion; yet, tho” 
dictated by the principles of fociety, difcountenanced by the Ro- 
man laws. For the ediéts of the emperor Conitantine command- 
ing the public to maintain the children of thofe who were unable 
- to provide for them, in order to prevent the murder and expofure 
of infants, an inflitution founded on the fame principle as our 
foundling hofpitals, though comprized an the Vheodofian code’, 
| were rejected in Juftinian’s collection. 
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THeEse rights, of life and member, can only be determined | 
by the death of the perfon; which is either a civil or natural |, 
death. The civil death commences, if any man be banifhed the | 
realm” by the procefs of the common law, or enters into religion; || 
that is, goes into a monaflery, and becomes there a monk pra | 
feffled : in which cafes he is abfolately dead in law, and his next | 
pie tise aay es eftate. For, fuch banifhed man is ey cut. | 


ces Geianly all fecu! ar concerns : ue paladesl as the popifh clergy 
claimed an exemption from the duties of civil life and the com- 

mands of the temporal magiftrate, the genius of the Englifh | 
law would not fuffer thofe perfons to enjoy the benefits of fociety, | 


who Hoes themfelves from it, and refufed & fubmit to it’s 14 ‘| 


tially dead inteftate. And fuch executors and adminittrators had 
the fame power, and an bring the me actions for oe | due 


iin him, as if he were aienilig: ER a Nay, fo far hall 
‘this paeciple’ been carried, that when one was bound i in a- ‘bong { 


of dime was himfelf made abbot Seis : she the law i 
him, inthe capacity of abbot, an action of debt againft his own 
executors to recover ag money due‘. In fhort, a monk or ij 


a nics perfon, Erkan ie life faemeial ) of one who after wail ; i 
became a monk, determined by fuch his entry into religion : : for 


z Co. Litt. 133. _ non debet gerere officiume 
a This was alfo a rule in the feodal-law, b Litt. §. 200. 
ha. tear. defit effe miles feculi, qui fattus eff c Co. Litt, 133. 
wiles Chrifi; nec beneficium pertinet adeum qui . da Rep. 48. Ce. Litt. 132. 


¢ 
/ 


Ch. 1. of PERSONS. — 123 
But, even in the times of popery, the law of England took no 
cognizance of profefion in any foreign country, becaufe the fact 
‘could not be tried in our courts’; and therefore, fince the refor- 
‘mation, the difability is held to be abolifhed*. 


_ Tursnatural life being, as was before obferved, the imme- 
| djate donation of the great creator, cannot legally be difpofed of 
or deftroyed by any individual, neither by the perfon himfelf nor 
by any other of his fellow creatures, merely upon their own au- 
thority.. Yet neverthelefs it may, by the divine permiffion, be 
frequently forfeited for the breach of thofe laws of fociety, which 
are enforced by the fanction of capital punifhments ; of the na- 
ture, reftrictions, expedience, and legality of which, we may 
hereafter more conveniently enquire in the concluding book of 
 thefe commentaries. At prefent I hall only obferve, that when-_ 
ever the con/fitution of a ftate velts in any man, or body of men, 
a power of deftroying at pleafure, without the direction of laws, 
- the lives or members of the fubject, fuch confitution is in the 
‘higheft degree tyrannical: and that whenever any /aws direct 
Gach deftruction for light and trivial caufes, fuch laws are like- 
wife tyrannical, though in an inferior degree; becaufe here the 
- fabject is aware of the danger he is expofed to, and may by. pru- 
dent caution provide againit it. The ftatute law of England does. 
‘therefore very feldom, ‘and the common law does never, inflict 
any punifhment extending to life or limb, unlefs upon the higheft 
 neceflity: and the conftitution is an utter ftranger to any arbi- 
trary power of killing or maiming the fubje& without the exprefs 
warrant oflaw. Nullus liber homo, fays the great charter’, “ alt- 
«© quo mode deftruatur, mifi per legale judicium parium fuorum aut 
<< ner legem terrae.’ Which words, ** aliquo modo deftruatur,”” ac 
_ cording to fir Edward Coke, include a prohibition not only of | 
killing and maiming, but alfo of torturing (to which our laws are 
ftrangers) and of every oppreflion by colour of an illegal autho- 
‘rity. And it is enacted by the ttatute 5 Edw. Ill. c. 9. that no 
man fhall be foreyudged of life*or limb, contrary to the great 
‘pn tate | charter 
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charter and the Jaw of the land: and again, by ftatute 28 Edw. II. | 
c. 3. that no man fhall be put to death, without being brought |] 
to anfwer by due procefs of law. ry 
3. Bestpes thofe limbs and members that may be neceffary 
to aman, in order to defend himfelf or annoy his enemy, the reft | 
of his perfon or body is alfo intitled, by the fame natural right to - 
fecurity from the corporal infults and menaces, affaults, beating, 
and wounding ; though fuch infults amount not to deftruction of) | 
lifeor member. . vg at 


a 
yy 


4. Tue prefervation of a man’s health froni fuch practices as i, 
may prejudice or aanoy it, and | | 


5. Tue fecurity of his reputation or good name from the arts 
of detraction and flander, are rights to which every man is in= 
titled, by reafon and natural juftice; fince without thefe it is im- 
poflible to have the perfect enjoyment of any other advantage or 
xight. But thefe three laft articles (being of much lefs import: 
ance than thofe which have gone before, and thofe which are yet 
to come) it will fuffice to have barely mentioned among the rights 
of perfons; referring the more minute difcuffion of their feveral | 
branches, to thofe parts of our commentaries which treat of the/@)) 
infringement of thefe rights, under the head of perfonal wrongs. 


Nl. Nexr to perfonal fecurity, the law of England regards, 
_ aflerts, and preferves the perfonal liberty of individual. This | 
_perfonal liberty confifts in the power of loco-motion, of changing — { 
_ fituation,or removing one’s perfon to whatfoever place one’s own 

* inclination may direct; without imprifonment or reftraint, unlefs 
“by due courfe of law. Concerning which we may make the fameue | 
obfervations as upon the preceding article: that it is a right 
ftrictly natural; the laws of England have never abridged it 

without fufficient caufe; and, that in this kingdom it cannot ever 
be abridged at the mere difcretion of the magiftrate, without th | 
explicit permiflion of the laws. Here again the language of the 

| | .  preatim 


Gham. of PERSONS. 135 


| ereat charter ! is, that no freeman fhall be taken or imprifoned, . 


but by the lawful judgment of his equals, or by the law of the 


Jand. And many fubfequent old ftatutes ’ exprefsly direct, that 
no man fhall be taken or imprifoned by fuggeftion or petition to. 
‘the king, or his council, unlets it be by legal indictment, or the 
procefs of the common law. By the petition of mght, 3 Car. 1, 
it is enacted, that no freeman fhall be imprifoned or detained 
without caufe fhewn, to which he may make anfwer according: 

to law. By 16 Car. I.c. 10. if any perfon be reftrained of his 
Iiberty by order or decree of any illegal court, or by command 
of the king’s majefty in perfon, or by warrant of the council 
-poard, or of any of the privy council; he fhall, upon demand 
of his counfel, have a writ of habeas corpus, to bring his body 
‘before the court of king’s bench or common pleas; who fhall 


determine whether the caufe of hjs commitment be juft, and 


thereupon do as to juftice thall appertain, And by 31 Car. Il. 
c. 2. commonly called the habeas corpus act, the methods of ob- 
taining this writ are fo plainly pointed out and enforced, that, 


fo long as this ftatute remains unimpeached, no fubject of Eng- 
land can be long detained in prifon, except in thofe cafes in which 


the law requires and juftifies fuch detainer. And, left this act 
fhould be evaded by demanding unreafonable bail, or fureties for 
the prifoner’s appearance, it is declared by 1 W.& M. it. 2.c, 2. } 
that exceffive bail ought not to be required. _ 7 | 


a 


Ox great importance to the public is the prefervation of this 


perfonal liberty: for if once it were left in the power of any, 
the higheft, magiftrate to imprifon arbitrarily whomever he or his 
officers thought proper, (as in France it is daily practiced by the 
‘crown *) there would foon be an end of all other rights and im- 
munities. Some have thought, that unjuft attacks, even upon life, 
or property, at the abitrary will of the magiftrate, are lefs dan- 


gerous 

| ae Os ; sity, that, during the mild adminiftration 
js Edw. MIT ci 9. 25 Edw. TTY. @&. sg. of cardinal Fleury, above s400° lettres de 
& 4-28 Edw. HI. c. 3. cachet were iffued, upon the fingle ground 


kI have been affired upon good authds of the famous bulle wnigenitis. 


. tive power, whenever it fees proper, can authorize the crown, by } 
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gerous to the commonwealth, than fuch as are made upon the |] 
perfonal liberty of the fubject.. To bereave a man of life, or by | 
violence to confifcate his eftate, without accufation or trial, would | 
be fo grofs and notorious an act of defpotifm, as muft at once |. 
convey the alarm of tyranny thoughout the whole kingdom, } 
But confinement of the perfon, by fecretly hurrying him to goal, | 
where his fufferings are unknown or forgotten, is a lefs public, — J 
2 lefs ftriking, and therefore a more dangerous engine of arbi- \ 
trary government. And yet fometimes, when the fate isin real | |! 
danger, even this may bea neccflary meafure. But the happinefg 

of our conftitution is, that it is not left to the executive power 

- to determine when the danger of the ftate is fo great, as to rens 

der this meafure expedient. For the parliament only, or legifla-: | 


fufpending the habeas corpus act for a fhort and limited time, ta i. 


imprifon fufpected perfons without giving any reafon for fo doing. 1 
As the fenate of Rome was wont to have recourfe to a di@ator, : 
2 magiftrate of abfolute authority, when they judged the republic } 
in any imminent danger, the decree of the fenate, which ufually || 
preceded the nomination of this magiftrate, “ dent operam confit> 4 
— & des, nequid refpublica detrimenti capiat,” was called the Jenatus 
eonfultum ultimae neceffitatis. In like manner this experimen ial 
eught only to be tried in cafes of extreme emergency ; and in) || 
thefe the nation parts with it’s liberty for a while, in order to | 
preferve it for ever. . : : See | 

_ Tue confinement of the perfon, in any wife, is an imprifon- | 
ment. Sothat the keeping a man againft his will in a private 

houfe, putting him in the ftocks, arrefting or forcibly detaining” 
him in the ftreet, is an‘imprifonment'. And the law fo much 

difcourages unlawful confinement, that if a man is under dure/s 4 
of imprifonment, which we before explained to mean a compul- 
fion by an illegal reftraint of liberty, until he feals a bond or the 


Tike; he may allege this durefs, and avoid the extorted bon 
But if a man be lawfully imprifoned, and either to procure his — 
= eee difcharge 


vs 
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‘difcharge, or on any other fair account, fealsa bond or a deed, 


this is not by durefs of imprifonment, and he is not at liberty to 
avoidit™. ‘To make imprifonment lawful, it muft either be by 
procefs from the courts of judicature, or by warrant from fome 
legal officer having authority to commit to prifon; which war- 
rant tuft bein writing, undet the hand and feal of the magif- 
trate, and exprefs the caufes of the commitment, in order to be 
examined into (if neceflary) upon a habeas corpus. If there be 


no caufe exprefled, the goaler is not bound to detain the prifoner * 
For the law judges in this refpect, faith fir Edward Coke, like 
Feftus the Roman governor ; that it is unreafonable to fend a pri- 
foner, and notto fignify withal the crimes alleged againft hint. 


A WATURAL dnd régular Confequence of this perfonal le 


berty, is, that every Englifhman may claim a right to abide tn 


his own country fo long as he pleafes ; and not to be driven from 
it unlefs by the fentence of the law. The king indeed, by his 


royal prerogative, may iffue out his writ né exeat regnum, and 
prohibit any of his fubje@ts from going into foreign parts with- 
out licence’. This may be neceffary for the public fervice, and 


fafeguard of the commonwealth. But no power on earth, except 
the authority of parliament, can fend any fubject of England out 
of the land againft his will; no, not evena criminal. For exile, 
or tranfportation, is a punifiment unknown to the common law 5 
and, wherever it ig now inflicted, it is either by the choice of the 
criminal himfelf, to efcape a capital punifhment, or elfe by the 
exprefs direction of fome modern act of parliament: To this 
purpofe the great charter ° declares, that no freemen fhall be ba- 
nifhed, unlefs by the judgment of his peers, or by the law of 


| the land.?, And by the habeas corpus ach Oar les, 2: (that 


fecond ma 


4 / 


ma carta, and ftable bulwark of our liberties) it is 


enacted, that no fubject of this realm, who is an inhabitant of 
England, Wales, or Berwick, fhall be {ent prifoner into Scotland, 
Ireland, Jerfey, Guernfey, or ‘places beyond the feas; (where 

re Bit they 
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they cannot have the benefit and protedion of the common law) 
but that all fuch imprifonments fhall be illegal; that the perfon 
who fhall dare to commit another contrary to this law, fhall be 
difabled from bearing any office, fhall incur the penalty of | 
praemunire, and be incapable of receiving the king’s pardon: 
and the party fuffering fhall alfo have his private action % againil 
the perfon committing, and all his aiders, advifers and abettors, | 
cand fhall recover treble cofts ; befides his damages, which no | i 
dhall affefs at lefs than five hundred pounds. . | 


Tuer lawis in this refpe& fo beniguly and liberally conitrteall 
for the benefit of the fubje&, that, though within the realm the 
king’ may command the attendance and fervice of all his lieges |! 
men, yet he cannot fend any man out of the realm, even upon : 
the public fervice ; excepting failors and foldiers, the nature of | 
whofe employment neceflarily implies an exception : he cannot | 
even conftitute a man lord deputy or lientenant of Ireland again: 
Ais will, nor make him a foreign embaflador’. For this might | 
in reality be no more than an honorable exile. wi LE 


Ill. Tre third abfolute right, inherent i in every Fngiftiman, } 

is that of property : which confifts in the free ufe, enjoyment, i 
‘and difpofal of all his acquifitions, without any control or dimi- | 
nution, fave only by the laws of the land. ‘The original of pris | 
vate pro perty is probably founded in nature, as will be more fully ‘ 
explained in the fecond book of the enfuing commentaries : but i 
certainly the modifications under which we at prefent find it, the © 
“method of conferving it in the prefent owner, and of tranflating 
it from man to man, are entirely derived from fociety ; ; and are - 
fome of thofe civil advantages, in exchange for which every in- | 
dividual has refigned a part of his natural liberty. The laws o . 
England are therefore, in point of honor and juttice, extremely | 
watchful in a{certaining and protecting this right. Upon this ; 
pr inciple the great charter * has declared that no Bice a fhall bem, | 
Giffeifed, or divefted, of his pare or of his liberties, or free” 
cuftoms, . 
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cuftoms, but by the judgment of his peers, or by the law of the 
land. , And bya variety of antient ftatutes® it is enacted, that no 
man’s lands or goods fhall be feifed into. the king’s hands, againtt 


> 


the great charter; and. the law of the land; and that no man 
| fhall be difinherited, nor put out of his franchifes or freehold, 
unlefs he be duly brought to anfwer, and be forejudged by courfe 
of law ; and if any thing be done to the contrary, it fhall be 


yedrefled, and holden for none. 


So great moreover is the regard of the law for private pro- 

erty, that it will not authorize the leaft violation of it; no, not 
even for the general good of the whole community. If a new 
road, for inftance, were to be made. through the grounds of a 
private perfon, it might perhaps be extenfively beneficial to the 
public; but the law permits no man, or fet of men, to do this 
| without confent of the owner of the land. In vain may it be 
urged, that the good of the individual ought to yield to that of 
| the community; for it would be dangerous to allow any private 
/ man, or even any public tribunal, to. be the judge of this com- 
mon good, and to decide whether it be expedient or no. Befides, 
the public good is in nothing more effentially interefted, than in 
the proteétion of every individual’s private rights, as modelled 
by the municipal law. In this and fimilar cafes the legiflature 
alone can, and indeed frequently does, interpofe, and compel the 
individual to acquiefce. But how does it interpofe and compel ? 
Not by abfolutely ftripping the fubject of his property in an ar- 
bitrary manner;, but by giving him a full indemnification and 
equiyalent for the injury thereby fuftained. The publicis now 
confidered as an individual, treating with an individual for an 


| exchange. All that the legiflature does is to oblige the owner to 
alienate his pofleflions for areafonable price ; and even this is an 


exertion of power, which the legiflature indulges with caution, 


and which nothing but the legiflature can perform. 
5 2 AG Nok 
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a The RIGHTS Boox I. 
Nor is this the only inftance in which the ine of the land | 
has poftponed even public neceflity to the facred and inviolable 
rights of private property. For no fubject of England can be | 
conftrained to pay any aids or taxes, even for the defence of the ( 
realm or fhe fupport of government, but fuch as are impofed by | 
his own confent; or that of his reprefentatives in parliament. 


By the fatute 25 Edw. I.c. 5 and 6, itis provided, that the king | | 
fhall not take any aids or tafks, but by the common affent of the | 
realm. And what that common affent is, is more fully explained || 
by 34 Edw. I. ft. 4. c. 1. ‘which' enaéts, that no talliage or aid i 
thall be taken without affent of the arch-bifhops, bifhops, earls, } 
barons, knights, burgefles, and other freemen of the land: and i} 
again by 14 Edw. IW. ft. 2.c. 1. the prelates, earls, barons and \ 
commons, citizens, burgefles and merchants {hall not be charge 

to make any aid, if it be not by the common affent of the great 
‘men and commons in parliament. And as this fundamental 
Jaw had been fhamefully evaded under many fucceeding princes. 
by compulfive loans, and benevolences extorted without a real \ 
and voluntary confent, it was made an article in the petition of 
right 3 Car. I, thatno man fhall be compelled to yield any gift, 
loan, or benevolence, tax, or fuch like charge ge, without common 

-. confent by ack of parliament. And lafily, by the ftatute 1 W. &M. 
ft. 2. c. 2. itis declared, that levying money for or tothe ufe of | 
the crown, by pretence of prerogative, without grant of parliay | 
ment; or for longer time, or in other manner, than the fame is 
or hall be granted ; isillegal, / 4 


fn the three preceding articles we have taken a fhort view of t 
_ the principal abfolute rights which appertain to every Englifh- | 
man. But in vain would thefe rights be declared, afcertained, 
and protected by the dead letter of the laws, if the conititution — 
had | q 


aT} 
| 


7 
_t See the introduétion to he great char- 34 Edw. I. is in reality nothing more than 
ter, (edit. Oxon.) fub anno 12973 wherein a fort of tranflation into Latin of the son- 
itis fhewn that this fatate de talliagio non firmatio cartarum, 23 Edw. 1, which was ori- 
gamcedende, Heres to have been made in  ginally publithed in the Norman language. 
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had provided no other method to fecure their actual enjoyment. 
Ithas therefore eftablifhed certain other auxihary fubordinate 
rights of the fubject, which ferve principally as barriers to pro- 
tect and maintain inviolate the three great and primary rights of 
perfonal fecurity,perfonal liberty ,and private property. Thefe are, 


1, Tue conflitution, powers, and privileges of parliament, 
of which I fhall treat at large in the enfuing chapter. “ 
9, Tue limitation of the king’s prerogative, by bounds fo 
_ certain and notorious, that it isimpoflible he fhould exceed them 
without.the confent of the people, Of this alfo I fhall treat in 
_i¢’s proper place. The former of thefe keeps the legiflative power 
in due health and vigour, fo as to make it improbable that laws 
- fhould be enacted deftructive of general liberty : the latter is a 
guard upon the executive power, by reftraining it from acting 
either beyond orin contradiction to the laws, that are framed and 
~ eftablifhed by the other, 


3. A THIRD fubordinate right of every Englishman is that 
of applying to the courts of joftice for redrefs of injuries. Since 
the law is in England the fupreme arbiter of every man’s life, li- 
_ berty, and property, courts of juftice muft atall times be open. 
to the fubject, and the law be duly adminiftred therein. The 
emphatical words of magna carta", {poken in the perfon of the 
king, who in judgment of law (fays fir Edward Coke") is ever 
prefent and repeating them in all his courts, are thefe ; nulls 
vendemus, nulli negabimus, aut differemus rectum vel jufiitiam : 
“© and therefore every fubject,”’ continues the fame learned au- 
thor, “ forinjury done to him in bonis, in terris, vel perfona, by 
«© any other fubject, be he ecclefiafti¢al or temporal without any 
«“ exception, may take his remedy by the courfe of the law, and 
“ have juftice and right for the injury done to him, freely with- 
“ out fale, fully without any denial, and fpeedily without delay.” 
It were endlefs to enumerate all the affirmative aéts of parliament, 
; . . wherein | 


w 2 Inft. 55. 
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wherein juttice is directed tobe done according to the law of the | 
Jand; and what that law is, every fubject knows; or may know | 
if he pleafes: for it depends nat upon the arbitrary will of any | 
judge ; but is permanent, fixed, and. unchangeable, unlefs by aux | 
thority of*parliament, I fhall however juft mention a few megae | 
tive ftatutes, whereby abufes, pérverfions, or delays of juitice, | 
efpecially by the prerogative, are reftrained, It is ordained by |, 
magna carta, that no freeman fhall be outlawed, that id put out 

of the protection and benefit of the laws, but according to, the 
law ofthe land. By 2 Edw, Il. c, 8. and 1t Ric. I. ¢. 10, 16 | 
is enacted, that no commands or letters fhall be fent under the |, 
great feal, or the little feal, the fi i 


Nor only the fubftantial part, or judicial decifions, of the 
law, but alfo the formal part, or method of proceeding, cannot 
be altered but by parliament: for if once thofe outworks were 


! 
demolithed, there would be an inlet to all manner of innovation il 
in the body of the law itfelf, The king, it is true, may erect 
new courts of juttice; but then they muft proceed according to 
the old eftablifhed forms of the commonlaw. For which reafo 
it is declared in the ftatute 16 Car. I. c. 10. upon the diffolution, 
of the court of ftarchamber, that neither his majefty,nor his privy 
council, have any jurifdicion, power, or authority by Englifh 
bill, petition, articles, libel (which were the courfe of proceed- 
ing to the ftarchamber, borrowed from the civil law) or by any t | 
other arbitrary way whatfoever, to examine, or drawintoqueftion, 1 
determine or difpofe of the lands or goods of any fubjects of this cM ’ 
kingdom ; but that the fame ought to be tried and determined _ 
in the ordinary courts of juftice, and by cour/e of law. . 


ae 
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4. Ir there fhould happen any uncommon injury, or infringe- 
“ment of the rights before-mentioned, which the ordinary courfe 
‘of law is too defective to reach, there flill remains a fourth fub- 
“ordinate right appertaining to every individual, namely, the right 
of petitioning the king, or either honfe of parliament, for the 
redrefs of grievances, In Ruffia we are told’ that the czar Peter 
+ eftablifhed alaw, that no fubject might petition the throne, till 
he had firft petitioned two: different minifters of ftate. In cafe 
he obtained juftice from neither, he might then prefent a third 
petition to the prince; but upon pain of death, if found to be 
| iathe wrong. ‘The confequence of which was, that no one dared 
to offer fuch third petition ; and erievances feldom falling under 
the notice of the fovereign, he had little opportunity to redrefs 
them. The reftrictions, for fome there are, which are laid upon 
_ petitioning in England, are ofanature extremely different ; and 
-while they promote the {pirit of peace, they are no check upon 
that of liberty. Care only muft be taken, left, under the pre- 
tence of petitioning, the fubject be guilty of any riot or tumult ; 
as happened in the opening of the memorable parliament in 
3640: and, to prevent this, it is provided by the ftatute 13 Car. Il. 
fi. 1.c. 5. that no petition to the king, or either houfe of par- 
liament, for any alterations in church or ftate, fhall be figned by 
above twenty perfons, unlefs the matter thereof be approved ‘by 
‘three juftices of the peace or the major part of the grand jury, 
4in the ‘country; and in London by the lord mayor, aldermen, ~ 
‘and common council : nor fhall any petition be prefented by more 
‘than ten perfons at a time. But, under thefe regulations, it-is 
‘declared by the ftatute 1 W. & M. ft. 2. c. 2. that the fubject 
hath a right to petition; and that all commitments and profe- 
cutions for fuch petitioning are illegal. 


3. Tue fifth and laf auxiliary right of the fubjec, thatS 
{hall at prefent mention, js that of having arms for their defence, | 
| fuitable to their condition and degree, and fuch as are allowed by a 

jaw. | 


y Montefq. Sp. L. xii, 26 
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law. Which 1s alfo declared by the fame flatute 1+ W. & Ms} 
ft. 2. c. 2. and is indeed a public allowance, under due reftrics| 
tions, of the natural right of refiftance and felf-prefervation, 
when the fanctions of fociety and laws are found infufficient to 
reftrain the violence of oppreffion. | oe "} 
é ‘} 

In thefe feveral articles confit the rights, or, as they are fré= | 
quently termed, the liberties of Englifhmen: liberties more |} 
generally talked of, than thoroughly underftood ; and yet highly | 
neceflary to be perfectly known and confidered by every man of 
tank or property, left his ignorance of thepoints whereon they are | 
founded fhould hurry him into faction and licentioufnefs on the | 
one hand, or a pufillanimous indifference and criminal fubmiflion | 
on theother. And we have feen that thefe rights confift, prima- | 
rily, in the free enjoyment of -perfonal fecurity, of perfonal li | 


berty, and of private property. So long as thefe remain inviolate | 
the fubject is perfectly free ; for every fpecies of compulfive ty- | 
ranny and oppreflion muft a¢ét in oppofition to one or other of | 
thefe rights, having no ether objeét upon which it can poffibly || 
be employed. To preferve thefe from violation, it is neceflary | 
that the conftitution of parliaments be fupported in it’s full vigor; | 
and limits, certainly known, be fet to the royal prerogative. And, \ 
laftly, to vindicate thefe rights, when a¢tually violated or attack- 
ed, the fubjects of England are entitled, in the firft place, to 
the regular adminiftration and free courfe of juftice in the courts ¥ 
of law; next totheright of petitioning the king and parliament _ 
for redrefs of grievances; and laftly to the right of having and | 
ufing arms for felf-prefervation and defence. And all theferights 
and liberties it is our birthright to enjoy entire ; unlefs where the 

faws of our country have laid them under neceffary reftraints. — 
Reftraints in themfelves fo gentle and moderate, as will appear _ 
upon farther enquiry, that no man of fenfe or probity would | 
wilh to fee them flackened. For all of us have it in our choice 


ay / 


to do eyery thing that a good man would defire todo; and are 
reftrained from nothing, but what would be pernicious either to 
_ ourfelves or our fellow citizens. So that this review of our fitua- | 

| tion 
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tion may fully juftify the obfervation of a learned French author, 
who indeed. generally both thought and wrote in the fpirit of 

enuine freedom”; and who hath not {crupled to profefs, even 
in the very bofom of his native country, that the Englifh is the 
only nation in the world, where political or civil liberty is the 
dire&t end of it’s conftitution. Recommending therefore to the 
ftrdent in our laws a farther and more accurate fearch into this 
-extenfive and inmiportant title, I fhall clofe my remarks upon it 
with the expiring with of the famous father Paul to his country, 
« Esto PERPETUA!” : 


a Montefq. Sp. L. xt Fe 
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CHAPTER THE SECOND. 


\ 


Or tHe PARLIAMENT. 


a.’ 


¥W they are members of fociety, and ftand in various rela- | | 
tions to each other. Thefe relations are either public or private; | 


wat 


’ 


and we will firft confider thofe that are public. 


Tue molt univerfal public relation, by which men are con-|| 
nected.together, is that of government ; namely, as governors | 


and governed, or, in other words, as magiftrates and people. OF | 
magiftrates alfo fome are /upreme, in whom the fovereign power of | 
the ftate refides ; others are /ubordinate, deriving all their autho- | 
rity from the fupreme magiftrate, accountable to him for their 


conduct, and acting in an inferior fecondary peeks 


In al tyrannical g governments the fupreme magiftracy, or the | 
right both of makig and of enforcing the laws, is vefted in one | 
and the fame man, or one and the fame body. of men; and 
wherever thefé two powers are united together, there can be no ] 
public liberty. The magiftrate may enact tyrannical laws, and | 
execute them in a tyrannical manner, fince he is poffeffed, in , 


quality of difpenfer of juttice, with all the power which he as 


: hi 
EF are next to treat of the rights and duties of perfons as 


4 


1 
! 


Ky 
} 


i 


legiflator thinks proper to give himfelf. But, where the legifla- 


tive and executive authority are. in diftin® hands, the former wi 
take « care not to entruft the latter with fo bee a power, as ma 


/ 
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fupreme power is divided into two branches; the one legiflative, 
to wit, the parliament, confifting of king, lords, and commons; 
the other executive, confifting of the king alone. It will be the 
bufinefs,of this chapter to confider the Britifh parliament ; in 
which the legiflative power, and (of courfe) the fupreme and ab- 
folute authority of the ftate, is velted by our conftitution. 


Tue original or firft inftitution of parliaments is one of thofe 

matters that lie fofar hidden, in the dark ages of antiquity, that 
the tracing of it out is a thing equally dificult and uncertain. 
The word parliament, itfelf (or colloquium, as fome of our hifto- 
| rians tranflate it) is comparatively of modern, date ; derived from 
| the French, and fignifying the place where they met and con- 
ferred together. It was firft applied to general aflemblies of the 
Rates under Louis Vin France, about the middle of the twelfth 
-century*. But it is certain that, long before the introduction of 
the Norman language into England, all matters of importance 
were debated and fettled in the great councils of the realm. A 
| practice, which feems to have been. univerfal among the northern 
| nations, particularly the Germans’; and, carried by them inta 
| allthe countries of Europe, which they overran at the diflolu- 
tion of the Roman empire. Relics.of which conititution, under 
various modifications and changes,.are ftill to be met with in the 
diets of Poland, Germany, and Sweden, and the aflembly of the 
eftates in France®: for what is there now called the parliament is. 
- only the fupreme court of juitice, confifting of the peers, certain 
| dignified. ecclefiattics, and judges ; which neither is in practice, 
nor is fuppofed to be in.theory, a general council of the realm. 


| With us in England. this general council hath been held 
immemorially, under the feveral names of michel-fynoth, or great 
council, michel-gemote. or great mecting, and more frequently 
de ‘yn if Nw ; qwittena- 
2 Mod. Un. Hift. xxiii, 307. ‘The firf€ majoribus omnes. Tae, de-mor. Germ. ¢. 11. 
mention of it in. our ftatute lawis in the c Thefe were aflembled for the laft time, 
~ preamble to the ftatute.of Weftm. 1. 3. Edw. I. A. D. 1561. (See Whitelocke of parl. c. 72.) 


ARDENT YAN or according to Robertfon, 4, D. 1644. 
b De miroribus rebus principes, confultant, de (Hitt, Cha, V». i, 369+) 


* 
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qwittena-gemote or the meeting of wife men. It was al filed j in. 
Latin, commune concilium regnt, magnum concilum regis, curia 
magna, conventus magnatum vel procerum affifa generalis, and: | 
fometimes communitas regni Angliae’. We have inftances) of it’s: ( 
meeting to order the affairs of the kingdom, to make new laws, 
and to amend theold, or, as Fleta “ exprefles it, ‘* nouts injuriis 
< emerfis nova conflituere remedia,” fo early as the reign of Ina | 
king of the Welt Saxons, Offa king of the Mercians, and Ethel=' ! 
bert king of Kent, in the feveral realms of the heptarchy. And, i 
after their union, the mirrour’ informs us, that king Alfred or 
dained fora perpetual ufage, that thefe councils fhould mect 
twice in the year, or oftner, if need be, to treat of the govern= 
ment of God’s people; how they fhould keep themfelves from 
fin, fhould live in quiet, and fhould receive right. Our fucceed- 
ing Saxon and Danifh monarchs held frequent councils of | this 
fart, as appears from their refpective codes of laws; the titles 
whereof ufually {peak them to be enaéted, either by the king 
with the advice of his wittena-gemote, or ie men, as, “ haec ‘d 
ce Junta i iflituta, quae Edgarus rex confilio Sapientum _fuorum infli- 
** twit ;” or to bé enacted by thofe fages with the advice of the 
king, as, “ haec funt udicia, quae fapientes confilio regis Ethelftani 
S6 inflituerunt ; ”? or laftly, to be enacted by them both together, 


as, “© hae funt inflitutioneés, quas rex Edmundus et ep ifcopi fui cur 
& “fapientibus Je EN hy, 


st under the fir princes of the Norman fet Glanvil, 
who wrote in the reign of Henry the fecond, {peaking of the 
oan amount of an amercement in the fherift” s court, ad 


d Glanvil. 113. ¢. 32: h..9..6. 10.-——Pref. g "Digaite ele debeat per. whillem affifam a 
g Rep.—2z Inft. 520. We neralem determinatum eft,» fed pro confuetudin 
Peds gece. ™ med fe ingulorum Komnitiatugm debetur. rh 9s 6. TO. 
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fatutes or decifions are put in a manifcit contradiftinction to cuf- 
items, or the common law. And in Edward the third’s time an 
at of parliament, made in. the reign of William the conqueror, 
was pleaded in the cafe of the abbey of St. Edmund’s-bury, and 


| judicially allowed by the court,’ 


Hence itindifputably appears, that parliaments, or general 
councils, are coeval with the kingdom itfelf. How thofe parlia- 
ments were conftituted and compofed, is another queftion, which 
has been matter of great difpute among our learned antiquarians; 
and particularly, whether the commons were fummoned at all; 
or,iffummoned, at what period they began to form a diftinct 
affembly. Butit is not my intention here to enter into contro- 
verfies of this fort. J hold it fuflicient that it is generally agreed, 
that in the main the conftitution of parliament, as it now ftands, 
_A. D, 1215, in the great charter granted by that prince ; whereia 
| he promifes to fummon all arch-bifhops, bifhops, abbots, earls, 
and greater barons, perfonally ; and all other tenants in chief 
under the crown, by the fheriff and bailiffs ; to mect at a cer- 
tain place, with forty days notice, to affefs aids and fcutages when 
neceflary. And this conftitution has fubfifted in fact at leaft from 
the year 1266, 49 Hen. IIL: there being ftill extant writs of that 
date, to fummon knights, citizens, and burgefles to parliament. 
Iproceed therefore to enquire wherein confitts this conftitution of 

parliament, as it now flands, and has ftood for the fpace of at leait 

five hundred years. And in the profecution of this enquiry, I 
hall confider, firft, the manner and time of it’s affembling: 

fecondly, it’s conftituent parts : thirdly, the laws and cuftoms 
relating to parliament, confidered as one aggregate body: fourthly 
| 
: 


and fifthly, the lav sand cuftoms relating to each houfe, fepa- 
rately and diftinélly taken + fixthly, the methods of proceeding, 
and of making ftatutes, in both houfes: and laftly, the manner 
i of the parliament’s adjournment,, prorogation and diffolution. 
: ih. Bins 1. As 


h Year book, 21 Edw, III, 604 


4 


A 
4 


| Yas marked out fo long ago as the feventeenth year of king John, _ 
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1. As to the manner and time of affembling. The parliament } 
is regularly to be fummoned by the king’s writ or letter, iflued | 
out of chancery by advice of the privy council, at leaf forty | 
days before it begins to fit. It isa branch of the royal preroga- |, 
tive, that no parliament can be convened by it’s own authority, | 
or by the authority of any, except the king alone, And this} 
prerogative is founded upon.very good reafon. For, fuppofing it | 
had a right to meet {pontaneoully, without being called together, 
it is impoffible to conceive that all.the members, and each of | 
the houfes, would agree unanimoufly upon the proper time and | 
place of mecting : and if half of the members met, and half | 
abfented themfelves, who fhall determine which is really the le- || 
gillative body, the part affembled, or that which lays away? It} 
is therefore neceffary that the parliament fhould be called together |, 
at a determined time and place: and highly becoming it’s di 
nity and independence, that it thould be called together by none 
but one of it’s own conftituent parts: and of the three conftia | 
tuent parts, this oflice can only appertain to the king; as he ig 
a fingle perfon, whofe will may be uniform and fteady ; the fir . 
perfon in the nation, being fuperior to both houfes in dignity; 
and the only branch of the legiflature that has a feparate exiftenc 
and is capable of performing any act at a time when no parlia: 
ment is in being’. Nor is it an exception to this rule that, by 
fome modern ftatutes, on the demife of aking or queen, if there 
be then no parliament in being, the laft parliament revives, and 
is to fit again for fix months, unlefs diflolved by the fucceffor 
for this revived parliament muft have been originally fummone 
by the crown. : : 


I 


i By motives fomewhat fimilar to thefe the 
republic of Venice was a€tuated, when to- 
wards the end of the feventh century it abo- 
lifhed the tribunes of the people, who were 
annually chofen by the feveral diftriéts of 
the Venetian territory, and conftituted a 
doge in their ftead; in whom the execytive 
power of the flate at prefent refides. For 


which their hiftorians haye afigned thefe, M 
as the principal, reafons, 1, The prop. 
of having the executive power a part of 
legiflative, or fenate ; to which the - 
mer annual magiftrates were not” admit 
2. The neceffity of having a fingle perio 
to convoke the great council when fepar 
ted. (Mod, Un. Hift. xxvii. rg.) 
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: that, if the king negleéted to call a parliament for three years, 
the peers might affemble and iffue out writs for choofing one; 


Ir is true, that by a ftatute, 16 Car. I.c. 1. it was enacted, 


and ele@tone themfelves. But this, if ever put in practice, would 


| 16Car.II.c.1. Prom thence therefore no precedent can be drawn. 


turn; the lords by their own authority, and the commons in 


| parliament fat till the ‘twenty ninth of December, full feven 
| months after the reftoration ; and enacted many laws, feveral of 
which are fill in force. But this was for the neceflity of the 
| thing, which fuperfedes all law ; for if they had not fo met, it 


and, in cafe of neglect of the peers, the conftituents might mect _ 


have been liable to all the inconveniences I have jut now flated 5 
and the att itfelf was efteemed fo highly detrimental and inju- 
tious to the royal prerogative, that it was repealed by ftatute 


Ir is alfo true, that the convention-parliament, which refto- 
red king Charles the fecond, met above a month before his re- 


purfuance of writs iffued in the name of the keepers of the li- 
berty of England by authority of parliament : and that the faid 


was morally impoflible that the kingdom fhould have been fettled 

in peace. And the firft thing done after the king’s return, was to 

pafs an act declaring this to be a good parliament, notwithftand- 
“ing the defect of the king’s writs’. So that, as the royal prero- | 


etary Hs ¢7) & c. 14. 


gative was chiefly wounded by their fo meeting, and as the king 
himéfelf, who alone hada right to object, confented to wave the 
objection, this cannot be drawn into an example in prejudice of 

therights of the crown. Befides we fhould alfo remember, that 

it was at that time a great doubt among the lawyers“, whether 

even this healing act made it a good parliament; and held by 
very many in the negative: though it feems to have been too 
nice a {cruple. And yet, out of abundant caution, it wasthought 
neceflary to confirm it’s actsin the next parliament, by itatute 
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Ir is hkewife true, that at thetimeof the SHORE A. D. I 168 8, 


the lords and commons by their own authority, and upon then | | 
fummons of the prince of Orange, (afterwards king William) | 
met in a convention, and therein difpofed of the crown and king. | 
doms Butit muft be remembered, that this aflembling was upon 


a like principle of neceflity as at the reftoration ; that is, upon | [ 
a full conviction that king James the fecond had abdicated the | 
government, and that the throne was thereby vacant: which i 


fuppofition of the individual members was confirmed by their | 


concurrent refolution, when they actually came together. And, | | 


in fuch a cafe as the palpable vacancy of a throne, it follows ex 
neceffitate ret, that the form of the reyal writs muft be laid afide, | 
otherwife no parliament can ever meet again. For, let us put | 


another poflible cafe, and fuppofe, for the fake of argument, that_ | 


the whole royal line fhould at any time fail, and become exting, 


which would indifputably vacate the throne: : in this fituation it | 


b 


feems reafonable to prefume, that the body of the nation, con- — 


fitting of lords and commons, would have a right to meet and | 
fettle the government; otherwife there muft be no government at 


all.” And upon this and no other principle did the convention ir q | 


1688 aflemble. The vacancy of the throne was precedent totheir 
meeting without any royal fummons, not a confcquence of it.” 
They did not aflemble without writ, and then make the throne 


vacant; but the throne being previoully vacant by the king’s oe | \ 


stickies they affembled without writ, as they muft do if they _— 
affembled at all. Had the throne been full, their meeting would - 


not have been regular ; but, as it was really empty, fuch meet- 


ing became abfolutely neceflary. And accordingly it is declared | 
by ftatute 1 W.& M. ft. 1. c. 1. that this convention was really: 
_ the two houfes of parliament, notwithftanding the want of writ S { 


or other defects of form. So that, notwithftanding thefe two 
capital exceptions, which were juftifiable only on a principle ¢ of 
neceflity, (and each of which, by the way, induced a revolution 


in the government) the rule laid down is in general certain, i 7 


the king, only, can convoke a parliament. 


Ch. 3. 


Axp this by the antient ftatutes of the realm!, he is bound 
! to do every: year, Or oftener, ifneed be. Not that he is, Or ever 
‘was, obliged by thefe ftatutes to call a new parliament every year 5 
but only to permit a parliament to fit annually forthe redrefs of 
grievances, and difpatch of bufinefs, if need be. ‘Vhele laft words 
are fo loofe and vague, that fuch of our monarchs, as were incli- 
ned togovern without parliaments, neglected theconvoking them, 
fometimes for a very confiderable period, under pretence that 
there was nonecd ofthem. But, to remedy this, by the itatute 
16 Car. Il. c, t. it is enacted, that the fitting and holding of 
parliaments fhall not be intermitted above three years at the moit. 
And by the ftatute 1. W. & M. ft. 2. cs 2. it is declared to be one 
of the rights of the people, that for redrefs of all grievances, 
and for the amending, ftrengthening, and preferving the laws, 
parliaments ought to be held frequently. And this indefinite fre 
quency is again reduced to a certainty by ftatute 6 W. & M.c. 2. 
which enaéts, as the fiatute of Charles the fecond had done be- 
fore, that a new parliament fhall be called within three years ™ 
after the determination of the former. = 
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IL Tue conftituent part of a parliament are the next objects 
‘ofourenquiry. And thefe are, the king’s majefty, fitting there 
in his royal political capacity, and the three eftates ofthe realm 5 
the lords fpiritual, the lords temporal, (who fit, together with 
the king, in one houfe) and the commons, who fit by themfelves 
inanother. And the king and thefe three eftates, together, form 
the great corporation or body politic of the kingdom ", of which 
the king is faid to be caput principium, et fims. For upon their 
coming together the king meets them, either im perfon or by re- 
prefentation ; without which there can be no beginning of a par- 
liament °: and healfo hasalone the power of diflolving them. 


| 
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Ir is highly neceflary for pr eferving the hallante of the cons |, 
ftitution, that the executive power fhould be a branch, though 
not the whole, of the legiflature. The total union of chenit we | 
have feen, would be productive of tyranny ; the total isi in@aele | 
of them for the prefent, would in the end produce the fa 
effects, by caufing that-union againit which it feems to provi 
The legiflature would foon become tyrannical, by making conti- 

‘nual encroachments, and gradually affuming to itfelf the rights } 
of the executive power. Thus the long parliathene of Charles | 
the firft, while he acted ina coaftitutional manner, with the royal | 
SON Ea redreiled many heavy grievances and Hee | 


affumed ieeoite the reins of adminiftration; and, in con {én adil : 
of thefe united powers, overturned both A and ftate, an 
eftablifhed a worfe oppreflion than any they pretended to remedy. | 
To hinder therefore any fuch encroachments, the king is himfelf 4 
a part of the parliament: and, as this is the reafon of his being 
fo, very properly therefore the fhare of legiflation, which th 
conftitution has placed in the crown, confiits in the power of re 
jecting, rather than refelving ; this being fuflicient to anfwer the’ 
end propofed.. For we may apply to the royal negative, in this i 
inftance, what Cicero obferves of the negative of the Roman i | 
tribunes, that the crown has not any power. of dog wrong, but | | 
merely of preventing wrong from being done’. The crown cans) | 
not begin of itfelf any alterations in the prefent eftablifhed law; 
but it may approve or difapprove of the alterations fuggeited and 
confented to by the two houfes. Theleguillative thevctine cannot 
abridge the executive power of any rights which it now has by 
law, without it’s own confent; fince the law mutt perpetually 
ftand as it now does, unlefs all ine powers will agree to alter it. 
And herein indeed confifts the true enpallenre. of the Englifh 
government, that all the parts of it form a mutual check upon | 


vy 


p Sullar-tribunis pleis fua lege injariae faciendae potihistent ademit, ausilii, frend le a | 
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‘each other. In the legiflature, the people are a check upon the 
nobility, and the nobility a check upon the people ; by the mu- 
tual privilege of reje@ting what the other has refolved : while 
‘the king isa check upon both, which preferves the executive 
power from encroachments. And this very executive power is 
again checked and kept within due bounds by the two houfes, 
through the privilege they have of enquiring into, impeaching, 
and punithing the conduct (not indeed of the king®, which would 
deftroy his conftitutional independence; but, which is more be- 
neficial to the public) of his evil and pernicious counfellors. 
‘Fhus every branch of our civib polity, fupports and is fupported,, 
regulates and is regulated, by the reft: for the two houfes na- 
-turally drawing in two directions of oppefite intereft, and the 
prerogative in another ftill different from them both, they mu- 
tually keep each other from exceeding their proper limits; while 
the whole is prevented from feparation, and artificially connected 
together by the mixed nature of the crown, which is a part of 
the legiflative, and the fole executive magiftrate. Like three dif- 
tinct powers in mechanics, they jointly impel the machine of 
government in a direétion different from what either, acting by 
itfelf, would have done; but at the fame time in a direction par- 
taking of each, and formed out of all; a direétion which confti- 
tutes the true line of the liberty and happineis of the community. 


* 


Let us now confider thefe conftituent parts of the fovereign 
_ power, or parliament, eachin afeparate view. The king’s ma-~’. 
jefty will be the fubject of the next, and many fubfequent chap- 
ters, to which we muft at prefent refer. iene 
é Tue nextin orderare the fpiritual lords. Thefe confife of 
“two arch-bifhops, and: twenty four bifhops ; and, at the diffo- 
lution of monafteries by Henry VII, confifted likewife of twenty 
fix mitred abbots, and two priors": a very confiderable body, 


: andin thofe times equal in number to the temporal nobility’. 
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All thefe hold, or are fuppofed to hold, certain antient baronies 
under the king : for William the conqueror thought proper to } 
change the fpiritual tenure, of frankalmoign or frée alms, under | 
which the bithops held their lands during the Saxon government, 
into the feudal or Norman tenure by barony; which fubjected 
their eftates to all civil charges and aflefiments, from which they 
were before exempt*: and, in right of fucceflion to thofe bate 
nies, which were unalienable from their refpedtive dignities, the 
bithops and abbots obtained their feats in the houfe of lords‘, 
But though thefe lords fpiritual are in the eye of the law a diftin< ‘ 
eftate from the lords temporal, and are fo diftinguifhed in mott of 
our acts of parliament, yet in practice they are ufually blendec 
together under the one name of the lords ; they intermix in their” 
wotes; and the majority of fuch intermixture binds both eftates. at 
And from this want of a feparate aflembly and feparate negative: | 
of the prelates, fome writers have argued" very cogently, that : 
the lords {piritual and temparal are now in reality only one eftate”; | 
which is unqueftionably true in every effectual fenfe, though the 
antient diftinction between them ftill nominally continues. For 
fa bill fhould pafs their houfe, there is no doubt of it’s validity, 
though every lord fpiritual fhould vote againft it; of which 
Selden*, and fir Edward Coke’, gave many inftances: as, on the - 
other hand, I prefume it would be equally good, if the lords 
temporal prefent were inferior to the bifhops in number, and | 
_ every one of thofe temporal lords gave his vote to Be the bill; | 
Moya this fir Edward Coke feems to doubt of”, 
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hon. 2. §: 19. 
u'Whitelocke on Parliam, e€. 72. War- 
burt. Alliance. be 2. c. 3. 3 45: 
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x Baronage. p. 3. ¢. 6. The a&t of unifor- 
mity, 1 Eliz.c.2. was pafled with the dif- 
dent of all the bifhops; (Gibf. codex. 268.) 
and therefore the ftile of Jords Spiritual is 


emitted heat the whole,’ 
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that the king may hold a parliament with 
out any fpiritual lords. This was alfo ex 
emplified in faét in the two firft parliament 
of Charles II; wherein no bifhops wer 
fummoned, till after the rel of the ft: 
tute 16. Car. I. C 27, os ftatute 13 Car. IL. 
{hrs C. 2. 
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| Tue lords temporal confift of all the peers of thé realm (the 
bifhops not being in ftrictnefs held to be fuch, but merely lords 
‘of parliament’) by whatever title of nobility diftingurfhed ; 
dukes, marquiffes, earls, vifcounts, or barons ; of which digni- 
‘ties we fhall {peak more hereafter. Some of thefe fit by defcent, 
-as do all antient peers; fome by creation, as do all new-made 
ones; others, fince the union of Scotland, by election, which 
is the cafe of the fixteen peers, who reprefent the body of the 
Scots nobility. Their number is indefinite, and may be encreafed 
at will by the power of the crown: and once, in the reign of. 
queen Anne, there was an inftance of creating no lefS than twelve 
together ; incontemplation of which, in the reign of king George 
the firft, a bill paffed the houfe of lords, and was countenanced 
by the then miniftry, for limiting the number of the peerage. 
This was thought by fome to promife a great acquifition to the 
-conftitution, by reftraining the preragative from gaining the af- 
-cendant in that auguft aflembly, by pouring in at pleafure an un- 

limited number of new created lords. But the bill was ill-relifhed 
and mifcarried in the houfe of commons, whofe leading mem- 
_ bers were then defirous to keep the avenues to the other houfe 
as open and eafy as pofible, 


‘Tur diftinction of rank arid honours is neceflary in every well- 
governed {tate : in order to reward fuch as are eminent for their | 
_ fervices to the public, in a manner the moft defirable to indivi- 
duals, and yet without burthen to the community; exciting 
| thereby an ambitious yet laudable ardor, and generous emulation 
in others. And emulation, or virtuous ambition, is a {pring of 

action which, however dangerous or invidions in a mere republic 

or under adefpotic fway, will certainly be attended with good 
effects under a free monarchy 5 where, without deftroying it’s 
exiftence, it’s excefles may be continually reftrained by that fu- 

perior power, from which-all honour is derived. Such a {pirit, 
when nationally diffufed, gives life and vigourto the community: — 


it fets all the wheels of government in motion, which under a 
eta at | wife. 
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wife regulator, may be directed. to any beneficial Ppurpofe; and | 
thereby every individual may be made fubfervient to the public 
good, while he principally means to promote his own particular | 
views. A body of nobilicy is alfo more peculiarly neceffary in | 
our mixed and compounded conftitution, in order to fupport th | 
rights of both the crown and the people, by forming a barrier to | 
withitand the encroachments of both, It creates and preferves | 
that gradual feale of dignity, which proceeds from the peafant to 
the prince; rifing like a pyramid froma broad foundation, | . 


diminifhing to a point asit rifes, It is this aicending and con- | 
tracting proportion that adds itability to any. government > tomey 
when the departure is fudden from one extreme to another, w : 
may pronounce that ftate to be precarious. The nobility there-_ 
fore are the pillars, which are reared from among the people, more: 
immediately to fupport the throne ; and, if that falls, they muft 
alfo be buried under it’s ruins. Accordingly, when in the I 
century the commonshad determined to extirpatemonarchy,they © t 
alfo voted the houfe of lords to be ufelefs and dangerous. And 
fince titles of nobility are thus expedient in the flate, it is alf 0, 
expedient that their owners fhould form an independent and fepa- 
rate branch of the legiflature. If they were confounded with theme) 
mafs of the people, and like them had only a vote in cleGing aq 
reprefentatives, their privileges would foon be borne down and), 
overwhelmed by the popular torrent, which would effectually. | 
Jevel all diftinGions. It is therefore hichly neceflary that the) | 
body of nobles fhould have a diftiné afiembly, diftinét delibera« 
tions, and diftinét powers from the commons, | a 


Tue commons confit of all fuch men of any property in the _ 
kingdom, as have not feats in the houfe of lords 3 every one of ; 
which has a voice in parliament, either perfonally, or by his re- 
prefentatives. Ina free ftate, every man, whois fuppofed a free 
agent, ought to be, in fome meafure, his own governor; and 
therefore a branch at leaft of the legiflative power fhould refide a 
in the whole body of the people. And this power, when the 
territories of the ftate are {mall and it’s citizens eafily known, 
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fhould be exercifed by the people in their aggregate or collective 
capacity, as was wilely ordained in the petty republics of Greece, 
and the firft rudiments of the Roman ftate. But this will be 
highly inconvenient, when the public territory is extended to any 
confiderable degree, and the number of citizens is increafed. 
‘Thus when, after the focial war, all the burghers of Italy were 
admitted free citizens of Rome, and each had a vote in the pub- 
lic affemblies, it became impoflible to diftinguifh the {purions 
from the real voter, and from that time all elections and popular 
deliberations grew tumultuous and diforderly ; which paved the 
way for Marius and Sylla, Pompey and Caefar, to trample on 
the liberties of their country, and at laft to diflolve the common- 
wealth. In fo large a ftate as ours it 1s therefore very wilely 
contrived, that the people fhould do that by their reprefentatives, 
which it is impracticable to perform in perfon: reprefentatives, 
chofen by a number of minute and feparate diftricts, wherein all 
the voters are, or eafily may be, diftinguifhed. The counties are 
‘therefore reprefented by knights, eleéted by the proprietors of 
lands; the cities and boroughs are reprefented by citizens and 


tereft ofthe nation; much in the fame manner as the burghers 
in the diet of Sweden are chofen by the corporate towns, Stock- 
one fending four, as London does with us, other cities two, 
and fome only ene”. ‘The number of Englith reprefentatives 1s 
513, and of Scots 45 ; in all 558. And every member, though 
chofen by one particular diftrict, when elected and returned ferves 


particular, but general; not barely to advantage his conftituents, 

Dut the common wealth*) “ de communi confilio fuper negotis quibuf- 

S° dam ardwuis et urgentibus, regem, fratum et defenfionem regnt An- 

« gliae et ecclefiae Anghicanae concernentibus.’ And therefore he 1s 

not bound, like a deputy in the united provinces, to coniult with, 

or take the advice, of his conflituents upomany particular point, 
unlefs he himfelf thinks it proper or prudent fo to do. | 
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-burgefles, chofen by the mercantile part or fuppoied trading in- — 
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forthe whole realm. Yor theend of his coming thither is not . 
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Turse are the conftituent parts of parliament ; the king, } 
the lords. fpiritual and temporal, and the commons. Parts of { 
which each is fo neceilary, that the confent of all three is requi- | 


red to make any new law that fhall bind the fubje@t. Whatever 


is enacted. for law by one, or by two only, of the three is no fta- || 
tute; and to it no regard is due, unlefs in matters relating to their | 
ownprivileges. For though, in the times of madnefs and anarchy, | 
the commons once pafied a vote *, “ that whatever is enacted or || 
** declared for law by the commons in parliamenrit affembled hath | 


*« the force of law; and allthe people of this nation are conclus | 


“< ded thereby, although the confent and concurrence of the king 
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** or houfe of peers be not had thereto ;” yet, when the conflitu- |, 


tion was reftored in all it’s forms, it was particularly enaéted by 
ftatute 13 Car. H.c. 1. that if any perfon fhall malicioufly or 
adviledly afiirm, that both or either of the houfes of parliament. 
have any legiflative authority without the king, fuch perfon fhall 


incur all the penalties of a praemunire. | 
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to parliament, thus united together and confidered as one aggre= 


gate body. 


Tue power and jurifdicion of parliament, fays fir Edward 
Coke“, is fo tranfcendent and abfolute, that it cannot be confi- 


} 
| 
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ned, either for caufes or perfons, within any bounds. And of this — 


igh court he adds, it may be truly faid “* i antiquitatem Spettes, 
“eff vetufliffima ; fi dignitatem, eft honoratiffima ; fi jurifdittionem, 


“ eff capacifima.” It hath fovereign and uncontrolable authority _ 


in making, confirming, enlarging, reftraining, abrogating, res 


pealing, reviving, and expounding of laws, concerning matters _ 


of all poflible denominations, ecclefiaftical, or temporal, civil; 
military, maritime, or criminal: this being the place where thz 
ablolute defpotic power, which muft in all governments relide 
fomewhere, is entrufted by the conftitution of thefe kingdoms. 
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All mifehiefs and grievances, opérations and remedies, that tranf 

cend the ofdinary courte of the laws, are within the reach of 

this extraordinary tribunal. It can regulate or new model the 

fucceflion to the crown ; as was done in the reign of Henry VIII 

and William III. It can alter the eftablifhed religion of the land 5 

as was done in a variety of inftances, in the reigns of king: 

Henry VIII and his three children. Jt can change and create 

afrefly even the conftitution of the kingdom and of parliaments 

themfelves; as was done by the act of union, and the feveral 

ftatutes for triennial and feptennial elections. It can, in fhort, 

do every thing that 1s not naturally impoflible ; and therefore 

fome have not fcrupled to call it’s power,by a figure rather too 

bold, the omnipotence of parliament. ‘True it is, that what the 

parliament doth, no authority upon earth can undo. So that it 

is 2 matter mof effential to the liberties of this kingdom, that 

fuch members be delegated to this important truft, as are moft 

eminent for their probity, their fortitude, and their knowlege ; 

forit was a known apothegm of the great lord treafurer Burleigh, 

é that Efigland could never be ruined but by a parliament :’” 

‘and, as fir Matthew Hale obferves‘, this being the higheft and | 
greateft court, over which none other can have jurifdiction in 
the kingdom, if by any means a mifgovernment fhould any way 
fall upon it, the fubjects of this kingdom are left without all 
manner of remedy. ‘To the fame purpofe the prefident Mon 
tefquieu, though I truft too haftily, prefages®; that as Rome, 
Sparta, and Carthage have loft their liberty and perifhed, fo the 
conftitution of England will in time lofe it’s liberty, will perifh ; 
it will perifh, whenever the legiflative power fhall become more 
: corrupt than the executive. 


_| Ir mutt be owned that Mr Locke*, and other theoretical wri- 
ters, have held, that “ there remains fill inherent in the people 
«¢ fupreme power to remove or alter the legiflative, when they 

_ © find the legiflative act contrary to the truft repofed in thems 
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« for when fuch truft is abufed, it is thereby forfeited, and des q 
** volves to thofe who gave it.” But however juft this conclufion | 
may bein theory, we cannot adopt it, nor argue from it, under | 
any difpenfation of government at prefent aCtually exifting. For |, 
this devolution of power, to the people at large, includes in it a) 
diffolution of the whole form of government eftablifhed by that | 
people; reduces all the members to their original fate ef equias | 
lity ; and, by annihilating the fovereign power, repeals all pofitive || 
laws whatfoever before enacted: No human laws will therefore | 
fuppefe 4 cafe, which at once mut deftroy all law, and compel | 
men to build afrefh upon a new foundation ; nor will they make } 
provifion for fo defperate an event, as muft render all legal pro 1 
vifions ineffectual. So long therefore as the Englith conttitution | 
lafts, we may venture to affirm, that the power of parliament is | 
‘abfolute and without control: | 
om : | it 
is order to prevent the mifchiefs that might arife, by placiagy) 
this extenfive authority in hands that are either incapable, or elfe | 
improper, to manage it, it is provided by the cuftom and law of 
arliament ', that no one fhall fit or vote in either houfe, unlefs 
re be twenty one years of age: This is alfo expretsly declared 
by ftatute 7 & 8. W.IE..c. 25. with regard to the houfe of coms 
‘mons; doubts having arifen, from fome contradictory adjudica- 
tions, whether or no a minor was incapacitated from fitting 
in that houfe*: It is alfo ena@ed by flatute 7 Jace I. c. ©] 
that no member be permitted to enter the houfe of com. 
mons, tillhe hath taken the oath of allegiance before the lord 
Reward or his deputy: and by 30 Car. Il. ft. 2. and 1 Geo. I. 
c. 13. that no member fhall vote or fit in either houfe; till he 
_ hath in the prefence of the houfe taken the oaths of allegiance, © 
fupremacy, and abjuration, and fubferibed and repeated - the des - 
Caration againft tranfubftantiation, and invocation of faints, and |! 
‘the fatrifice of the mais. Aliens, unlels naturalized, were like- 
wile by the law of parliament incapable to ferve therein’: and 
how it is enaéted, by flatute ro & 1 3 W. IIL. c. 2. that no alien, — 
, i even — 


¢ 


# Whitelocke. c. 56. 4 Toift.g7 1Com. Journ, 10 Mar, x62, v9 Han. \ 
K Com. Journ, 16 Dee. 3690, 162% i 
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even though he be naturalized, thall be capable Bpneneie mane 
ber of either honfe of parliament. And there are not ena 
ftanding incapacities; but if any perfon is made a peer by the 
‘king, or clected to ferve in the houte of commons by the people, 
yet may the refpective houfes upon complaint of any crime in 
fach perfon, and proof thereof, adjudge him difabled and in- 
capable to fit as a member”, and this by the law and cuftom 
‘Srpalament, a 


For, as every court of juftice hath laws and. cuftoms for it’s 
direction, fome the civil and canon, fome the common law, 
others their own peculiar laws and cuftoms, fo the high court 
of parliament hath alfo it’s own peculiar law, called the lew et 
confuetudo par liamenti ; a law which fir Edward Coke" obferves, 
as © ab ommibus quaerenda, a multis ignorata, a paucts cognita.’” 
Tt will not therefore be expected that we fhould enter into the 
examination of this law, with any degree of minutenefs: fince, 
as the fame learned a ithor aflures us, it is much better ‘to, be 

learned out of the rolls of parliament, and other records, and 
by precedents, and continual experience, than can be expreffed. 


by any one man. It-will be fufficient to obferve, that the whole 
of the law and cuftom of parliament has it’s original from this 
one maxim ; “‘ that whatever matter arifes concerning either 
ss houfe of parliament, ought to be examined, difcufled, and 
adjudged in that houfe to which it relates, and not elfewhere.” 
Hence, for inftance, the lords will not fuffer the commons to 
~ interfere in {ettling the election of apeer of Scotland; the com- 
mons will not allow the lords to judge of the election of a bur- 
gefs; nor will either houte permit the fubordinate courts of law. - 
to examine the merits of either cafe. But the maxims upon 
_ which they proceed, together with the method of proceeding, © 
refi entirely in the breatt of the parliament itfelf: and are not. 
defined and afcertained by any particular ftated laws. , 


| m Whitelocke of pari. ch. 102. See Lords’ 1628. 9 Nov. 21 Jan. 1640. 6 Mars 1676, 


J mm. 3 May 1620. 13 May 1624+ 26 May 6 Mar. 171x- 17 Feb. 1769. 
3725. Com, Journ. 14 Feb, 1580. 2% Jun, n x Inft. 11. o 4 Inft. 50, 
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Tux privileges of parliament are likewife very large and in 
«definite. And therefore when in 31 Hen. VI the houfe of lords, 
propounded a queftion to the judges concerning them, the chief, 
jultice, fir John Fortefcue, in the name of his ‘brethren, de-|, 
clared, ‘* that they ought not to make anfwer to that ‘queftion ;) 
§ for it hath not been ufed aforetime that the juttices fhould in | 
“any wife determine the privileges of the high court of parlia-| 
“ment. For it is fo high and mighty in its nature, that it may | 
** make law’; and that which is law, it may make no law : and} 
** the determination and knowlege of that ‘privilege belongs to) 
** the lords of parliament, and not to the juttices®,”’ ‘Privilege 
of parliament was principally eftablifhed, in order to protect | 
it’s merabers not only from being molefted by their feliow-fub- | 
jects, but alfo more efpecially from being opprefled by the power > 
of the crown. If therefore all the privileges of parliament were | 
once to be fet down and afcertained, and no privilege to be al- | 
Jowed but what was fo defined and determined, it were eafy for | 
the executive power to devife fome new cafe, not within the. 


ri 


line of privilege, and under pretence thereof to harafs any Tee 
fractory member and violate the freedom of parliament, The | 
dignity and independence of the two houfes are therefore in , 
‘great meafure preferved by keeping their privileges indefinite. . 
Some however of the more notorious privileges of the members . 
of either houfe are, privilege of fpeech, of perfon, of their . 
domeftics, and of their lands and goods. As to the firft, privi- . 
lege of fpeech, it is declared by the ftatute 1 W. & M. ft. 2. 
Cc. 2. as one of the liberties of the people, *<‘ that the freedom 3 
“ of fpeech, and debates, ayd proceedings in parliament, cought | 
» not tobe impeached or queftioned in any court or place out . 

of parliament.” And this freedom of {pecch is particularly . 
demanded of the king in perfon, by the fpeaker of the houfe | 
of commons, at the opening of every new parliament. So Jike- _ 
_ swifé are the other privileges, of perfon, fervants, lands and 
goods: which are immunities as antient as Edward the confef- 
for; in whofe laws? we find this precept, “* ad /ynodos venientibus, 


F Slgd, Barenage. part, a,c. 4. q Cap. 2. 


| haec pax et ‘fecuritas ad quatuordecim dies, convocato regni fenatu’. 
‘This includes not only privilege from illegal violence, but alfo 


| 
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be five fummonita fint, five per fe quid agendum habuerint, fit fumma 
8 pax 3? and fo too, in the old Gothic conftitutions, “ extenditur 


bummed J 


from legal arrefts, and ferfures by procefs from the courts of law. 


To affault by violence a member of either houfe, or his menial 


fervants, is ahigh contempt of parhament, and there punifhed 


with the utmoft feverity. It has likewife peculiar penalties ‘an- 


nexed to it in the courts of law, by the ftatutes 5 Hen. IV. c. 6. 
‘and 11 Hen. Vi.c. 11. Neither can any member of either houfe 
be arrefted and taken into cuftody, nor ferved with any procefs of 
the courts of law; nor can his menial fervants be arrefted 5 nor 


- canany entry be made on hislands; nor can his goods be dil 


trained or feifed , without a breach of the privilege of parliament. 


Turse privileges however, which derogate from the common 


daw, being only indulged to prevent the member's being diverted 
. from the public bufinefs, endure no longer than the feffion ot 


parliament, fave only as to the freedom of his perfon : whichin 


a peer is for ever {facred and inviolable ; and in a commoner for 


forty daysafter every prorogation, and forty days before the next 
appointed meeting” ; which is now in effect as long as the par- 
liament fubfifts, it feldom being prorogued for more than four- 
{core days at atime, — ‘As to all other privileges which obftruct 
the ordinary courfe of juttice, they ceafe by the flatute 12 W. lik 
c. 3.and 11 Geo. Il. c. 24. immediately after the diflolution or 
prorogation of the parliament, or adjournment of the houfes for 
above afortnight ; and during thefe recefles a peer, or member 
of the houfe of commons, may be fued like an ordinary fubject, 
and in confequence of fuch fuits, may be difpoffefled of his lands 


and goods. In thefe cafes the king has alfo his’ prerogative: he 


may fue for his debts, though not arreft the perfon of a member, 
~ during the fitting of parliament ; and by ftatute 2 & 3 Ann. c. 18. 
a member may be fued during the fitting of parliament for any 


mifdemefnor or breach of truit in a publi¢ office. Likewife se 
| | ta ay the 


‘y Stiernh. de jure Goth, I. 3. ¢. 3+ 
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the benefit of commerce, it is provided by flatute 4 George IH, | 
©4335 that any trader, having’ privilege of parliament, may be 
ferved with legal procefg for any juit debt, to the amount of 
 too/.) and unlefs he makes fatisfa@ion within two months, it | 
fhall be deemed an act of bankruptcy; and that commiffions of | 
bankrupt may be iffued againft fuch privilegce traders, in like 
manner as againft any « ethers 


Tue only way by which courts of juftice could antiently Oke 
cognizance of privilege of f parliament was by writ of ol 
in the nature of a /uperfedeas, to deliver the party « out of cuftedy 
~ when arrefted ina civil fuit'. For when a letter was written by 
the fpeaker to the judges, to flay proceedings againft a privileged 
perfon, they rejected it.as contrary to their oath of office’. | \ 
fince the flatute 12 W. Ill. c. 3. which enacts, that no privileged 
perfon fhall be fubjedt to arreft or imprifonment, it hath been | 
held that fuch arreft is irregular ab initio, and thatthe party may | 
be difcharged upon motion”. It is to be obferved, that there ig 
mo precedent of any -fuch writ of privilege, but only i in civil | 
- fuits; and that the ftatute of 1 Jac. I.c. 13. and that of kin ng 
William (which remedy fome inconveniences arifing from privi- _ 
lege of parliament) fpeak only of civil actions, And therefo 
the claim of privilege hath been niually eranted with an exce 

- tion as to the cafe of indidtable crimes* ; or, as it hath been fr 
quently Teale of treafon, felony, and breach (or furety) : 
the peace’. ‘Whereby it feems to have been underftood that 
privilege was allowable to the members, their families, or fe 

-vants, in any crime whatfoever ; ; for all crimes are treated by ) 
law as being contra pacem domi regis. And inftances have ‘not 
been wanting, wherein privileged perfons have been convicted of 
mifdemefnors, and committed, or profecuted to outlawry, ev! 

Se the middle ef a feflion’ ; which proceeding has afterwards 

i receivet | 


4 
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received the fan@tion and approbation of patliament *. To which 


‘may be added, that, a few years ago, the cafe of writing and 


publifhing feditious libels was refolved by both houfes ° not to be 
jntitled to privilege ; and that the reafons, upon which that cafe 


proceeded °, extended equally to every indictable offence. So that 
‘the chief, if not the only, privilege of parliament, in fuch cafes, 
feems to be the right of receiving immediate information of the 
imprifonment or detention of any member, with the reafon for 
which he is detained: a practice that is daily ufed upon the 
flighteft military accufations, preparatory to a trial by a court 
martial‘; and which is recognized by the feveral temporary {ta- 


tutes for fufpending the habeas corpus act *, whereby it is provi- 
ded, that no member of either houfe {hall be detained, till the . 


matter of which he flands fufpected, be firft communicated to 


the houfe of which he is a member, and the confent of the faid 
‘houfe obtained for his commitment or detaining. But yet the 
-ufage has uniformly been, ever fince the revolution, that the 
communication has been fubfequent to the arreft. — 


Tuese are the general heads of the laws and cuftoms rela- 
ting to parliament, confidered as one aggregate body. We will 
next proceed to 


IV. Tue laws and cuftoms relating to the houfe of lords in 
particular. Thefe; if we exclude their judicial capacity, which 
will be more properly treated of in the third and fourth books 
of thefe commentaries, will take up but little of our time, 


One very antient privilege is that declared by the charter of 
the foreft ‘, confirmed in parliament 9 Hen. IN; viz. that every 
lord fpiritual or temporal fummoned to parliament, and pafling 
‘through the king’s forefts, may, both in going and returning, kill 
one or two of the king’s deer without warrant; in view of the 


forelter§ 
@ Com. Journ. 16 May 1726. d Com. Journ. 20 Apr. 1762 
b Com. Journ. 24 Not. Lords’ Journ. e particularly 17 Geo. 1. ¢ ¢- 
29 Nov. 1763. fc. 11, - 
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forefter; if he be préfent ; or on blowing a horn if he be abfent, 
that he may not feem to take the king’s venifon by ftealth. 


In the next place they have aright to be attended, and cong 
flantly are, by the judges of the court of king’s peneh and com: 
mon pleas, dnd 'fuch of the barons of the exchequer as are of the | 
degree of the coif, or have been made ferjeants at law; as like. | 
wife by the mafters of the court of chancery ; for their advice | | 
m point of law, and for the greater dignity of their proceedings, | i 
The fecretaries of ftate; the attorney and folicitor general, and | 
the reft of the king’s learned council being ferjeants, were alfo | 
-ufed to. attend the Lone of peers, and have to this day their re- | 
-gular writs of fummons iffued out at the beginning of = 
parliament *: but, as many of them have of late years beer 
members of the houfe of commons", their attendance here i 18 
fallen into difufe. , 


ANOTHER privilege is, that every peer, by licence obtained i 
from the king, may make another lord of parliament his proxy, | 
to vote for him in hisabfence’,. A. privilege, which a member oO || 
the other houfé can by no means have, as he is himfelf. but 2 
proxy for a multitude of other people *. 


Eacu peer has alfo a right, by leave of the houfe, whena . 
vote paffes contrary to his font eet to enter his diffent onthe . 
journals of the houfe, with the teafons for fuch Se es whic h 
1S aren, {tiled his proteft. 


Sinng 


ae 


a L bills likewite, that may in their confequences any way 
affect the rights of the peerage, are by the cuftom of parliament | 
to have their firft rife and beginning i in the houfe of peers, and | 
to fuffer no changes or amendments in the houfe of commons. |. 


THERE 
a iy 

g Stat. 3r Hen. VII. c. 10. Smith's h Sce Com. Journ, rr Apr. 1614. 8 Fee, 
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| Tuere is alfo one ftatute peculiarly relative to. the houfe of 
jords; 6 Ann. c, 23: which regulates the election of the Sixteen 
reprefentative peers of North Britain, in confequence of. the 
twenty fecond and twenty. third articles of the union : and for 
that purpofe prefcribes the oaths, ore to be taken by the electors; 
directs the mode of balloting ; prohibits the peers electing from 
being, attended. in an upufual, manner ; and exprefsly provides, 
that no other matter {hall be treated of in that aflembly, fave 


‘only theelection, gn pain ofincurming, a pracmunire. 


V.. Eue pecuhar laws and-cuftoms of the houfe of commons 


relate principally to the raifing of taxes, and the elections of 


members to ferve in parliament. 


First, with. regard to. taxes :. it is the antient indifputable 
privilege and right of the houfe of commons, that all grants of 
fubfidies or parliamentary. aids do begin. in their houfe, and are 
firft beftowed by. them!; although their grants are not effectual 
to allintents and. purpofes, until they have the afflent of the other 
two branches, of the legillature.. The general reafon, given for 
this exclufiye privilege of the houfe of commons, is, that the 
fupplies are raifed upon the body of the people, and therefore it 
is proper that they alone thould have the right of taxing them; 
{elyes. This reafon, would be unan{werable, if the commons taxcd 
none but themfelyes : but itis notorious, that.a very large fhare 
ffeflion of the houfe of lords ; that this” 


of property is in the poli 
property is equally taxable, and taxed, as the property of the 


commons; and therefore the. commons not being. the /ole perfons — 
taxed, this cannot be the reafon of their having the /ole right of 
raifing and modelling the fupply. The truereafon, arifing from 
“the fpirit of our conftitution, feems to be this. ‘The lords being . 
a permanent hereditary body, created at pleafure by the king, are — 
fyppofed more liable to be influenced by the crown, and when 
ence influenced to continue fo, than the commons, who are 4 
ea : temporary” 


; ; 14 Ialt.29. 
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temporary elective body, freely nominated by the people. It would, 
_ therefore be extremely dangerous, to give the lords any power of, 
framing new taxes for the fubject: it is fufficient, that they have, 
a power of rejecting, if they think the commons too lavith o1, 
jmprovident in their grants. But fo reafonably jealous are th¢ 
commons of this valuable privilege, that herein they will not 
futicr the other houfe to exert any power but that of rejecting , 
they will not permit the leaft alteration or amendment to be mad | 
by the lords to the mode of taxing the people by a money bill | 
under which appellation are included all bills, by which money; 
is directed to be raifed upon the fubject, for any purpofe or in 
any thape‘whatloever; either for the exigencies of Sila | 
and collected from the kingdom in general, as the land tax; Or 
for private benefit, and collected in any particular diftrict, asi | 
turnpikes, parifh rates, ‘and the like. Yet fir Matthew es | 
mentions one cafe, founded on the prattice of parliament in the 
reign of Henry VI*, wherein he thinks the lords may alter a 
money bill; and that is, if the commons grant a tax, as that of 
tonnage and poundage, for four years; and the lords alter it to 
a lefs time, as for two years; here, he fays, the bill need not be 
fent back to the’commons for their concurrence, but may receive: 
the royal aflent without farther ceremony ; ; for the alteration of 
the lords is confiftent with the grant of the commons, But fuch; 
an experiment will hardly be repeated by thelords, under the pr 
fent improved idea of the privilege of the houfe of common 
and, in any cafe where a money bill is remanded to the commo 18, 
all amendments i in the mode of preton. are fyre to be ene 


NEXT, with regard to the elections of knights, citizens, a: ui 
burgefles; we may obferve, that herein confifts the exercife of th 
- democratical part of our conftitution ; for in a democracy the 
can be no exercife of fovercignty. but by fuffrage, which is the 
declaration of the people’s will. In all democracies therefore 1 
as (} of the utmatt importance to regulate by whom, and in what 
| ; ue manner, 


) 
in on parliaments. 65, 66. anfwer to this cafe by fr Heneage Finch, ) 
% Year book, 33 Hen. ah 5}. But feethe Com, Journ. aa Aps. 1672. | 
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ranner, the fuffrages are to be given. And the Athenians were 
) juftly jealous of this prerogative, that a ftranger, who inter- 
ered in the aflemblies of the people, was punifhed by their laws 
vith death: becaufe fuch a man was efteemed guilty of high — 
reafon, by ufurping thofe rights of fovereignty, to which he had 
(o title. In England, where the people do not debate in a col- 
eGtive body but by reprefentation, the exercife of this fovereignty 
onfifts in the choice of reprefentatives: The laws have therefore 
very firidly guarded againft ufurpation or abufe of this power, 
»y many falutary provifions; which may be reduced to thefe three 
points, 1. The qualifications of the electors.’ 2. The qualittcas - 
dons of the elected. 3. The proceedings at elections: 


1: As to the qualifications of the electors: The true reafonl 
of requiring any qualification with regard to property, in voters, 
s to exclude fuch perfons as are in fo mean a fituation that they 
are efteemed to have no will of their own. If thefe perfons had 
votes, they would be tempted to difpofe of them under fome 
undué influence or other. This would give a great, an artful, or 
a wealthy man, alarger fhare in elections than is confiftent with 
general liberty: If it were probable that every man would give 
his yote freely; and without influence of any kind, then, upon 
the true theory and genuine principles of liberty, every member 
of the community, however poor, fhould have a vote in electing 
thofe delegates; to whofe charge is committed the difpofal of his 
property, his liberty, and his life. But, fince that can hardly be 
expected in perfons of indigent fortunes, or fuch as are under the 
immediate dominion of others, all popular ftates have been obli- 
ged to eftablifhed certain qualifications ; whereby fome, who are 
fufpected to have no will of theirown, are excluded from voting’ 
in order to fet other individuals, whofe wills may be fuppofled 
independent, more thoroughly upon a level with each other. 


n . . ais 
i _Awp this conftitution of faffrages is framed upon a wifer prin 
: ciple, with us, than either of the methods of voting, by centuries 
or by tribes, among the Romans. In the method by centuries, 
! utes wt So | ‘initituted 
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| inftituted by Servius Tullius, it was principally property, and not | 
numbers, that turned the fcale: in. fhe method by tribes, gra: |} 
dually introduced by the tribunes of the people, numbers only || 
“were regarded, and property entirely overlooked. Hence the laws | 
_paffed by the former method had ufually too great a tendency to |, 
acgrandize the patricians or rich nobles ; ; and thofe by the latter f 
had too much of a levelling principle: Our conftitution fleers ; 
between the two extremes. Only fuch are entirely excluded, a 
can have no willof their own: there is hardly a free agent to 
be found, but what is‘entitled to a vote in fome place or othe 
“in the kingdom. Nor is comparative wealth; or property, entir 
‘difr egarded i in elections; Ge though the richeft man has only om 
vote at‘one place, yet, if his property be at all diffufed, he ha 
j probably « a right to vote at more places than one, and thereta 
has many reprefentatives. ‘Phis is the fpirit of our conftitucion ; 
not that l/affert it isin fact quite fo perfect as I have here endea= 
voured to defcribeit; for, if any alteration might be withed or . 
fuggefted in the Lvetent frame of parliaments, it fhould-be i un 
‘favour of amore complete reprefentation of the people. — | | 


But to return to our qualifications: and ie firft thofe of dedom i : 
for knights of the fhire, 1. By ftatute 8 Hen. VI. c. 7. and tC 
to Hen. VI. c. 2. the knights of the fhires fhall be chofen of 
" people dwellin g in the fame counties, whereof every man thal 
have freehold to the value of forty thillings by the year withit 
the county; which by fubfequent ftatutes is to be x. of a 

_ charges and deductions, except parliamentary and parochial taxes 
The knights of hires are the reprefentatives of the landholders, 
or landed intereft, of the kingdom: their electors muft there- 
fore have eftates in lands or tenements, within the county rep: 
fented: thefe eflates niuft be freehold; that is, for aterm of 1 
at leaft; becaufe beneficial leafés for long terms of years were | 
not in te at the making of thefe ftatutes, and copyholders a 
then little better than villeins, abfolutely dependant upon the z3 
Jords: this frechold mutt be of forty thillings annual value; I 

aC wpe that ve would ie with proper induftry, furnith all the 
- fieceflaries _ 


ad 
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neceflaties of life, and render the freeholder, if he pleafed, an inde- 
pendent man. For bifhop Fleetwood, in his chrontcon preciofum 
written at the beginning of the prefent century, has fully proved 
forty fhillings in the reign of Henry VI to have been equal to 
twelve pounds per annum in the reign of queen Anne; and, as the 
value of money is very confiderably lowered fince the bifhop wrote, 
1 hink we may fairly conclude, from this and other circumftances, 
that what was equivalent to twelve pounds in his days is equiva- 
lent to twenty at prefent. The other lefs important qualifications 
of the electors for counties in England and Wales may be collected. 
from the ftatutes cited in the margin’ ; which dire, 2. Thatno 
perfon under twenty one years of age fhall be capable of voting 
for any member. This extends to all forts of members, as well 
for boroughs as counties ; as does alfo the next, vz. 3. That no 
-perfon convicted of perjury, or fubordination of perjury, fhall be 
‘capable of voting in any election. 4. That no perfon fhall vote in 
right of any freehold, eranted to him fraudulently to qualify hina 
tovote. Fraudulent grants are fuch.as contain an agreement to 
“reconvey, or to defeat the eftate granted ; which agreements are 
made void, and the eftate is abfolutely velted in the perfon to 
whom it is fo granted. And to guard the better againft fuch 
frauds, it is farther provided, 5. That every voter fhall have 
been in the actual poffeflion, or receipt of the profits, of his free- 
holdto bis own ufe for twelve calendar months before; except 
it came to him by defcent, marriage, marriage fettlement, will, 
or promotion toa benefice or office. 6. That no perfon {hall 
vote in refpect of an annuity or rentcharge, unlefs regiftered with 
the clerk of the peace twelve calendar months before. 7. That 
in mortgaged or truft eftates, the perfon in poflefiton, under the 
above-mentioned reftrictions, fhall have the vote. 8. That only 
one perfon fhall be admitted to vote for any one houfe or tenc- 
| ment, to prevent the {plitting of freeholds. 9. T hat no eftate 
ee qualify a voter, unlefs the eftate has been aflefled to fome 
land tax aid, at leaft twelve months before the clection. 10. That 
ws: no 
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no tenant by copy of court roll fhall be permitted to vote as ae 
freeholder. Thus much for the electors in counties. a | 


| 


As for the electors of citizens and burgeffes, thefe are fuppo- 
fed to be the mercantile part or trading intereft of this kingdom. |. 
But as trade is-of a fluctuating nature, and feldom long fixed in’ | 
a place, it was formerly left to the crown to f{ummon, pro re nad, 
the moft flourifhing towns to fend reprefentatives to parliaments 
So that as towns encreafed in trade, and grew populous, they — 
were admitted to a fhare in the legiflature. But the misfortune 
is, that the deferted boroughs continued to be fummoned, as well. | 
as thofe to whom their trade and inhabitants were transferred ; 
except afew which petitioned to be eafed of the expence, then 
ufual, of maintaining their members: four fhillings a day being | 
allowed for a knight of the fhire, and two fhillings for 4 citizen or, 
burgefs: which was the rate of wages eftablifhed in the reign | 
of Edward Ill’. Hence the members for boroughs mow bea ~ if 
above a quadruple proportion to thofe for counties, and the num- | 
ber of parliament men is increafed fince Fortefcue’s time, in the . 
reign of Henry the fixth, from 300 to upwards of soo, exclu 
five of thofe for Scotland. The univerfities were in general not 
empowered to fend burgeffes to parliament; though once, int 
28 Edw. I. when a parliament was fummoned to confider of the i 
king’s right to Scotland, there were iffued writs, which required” | 
the univerfity of Oxford to fend up four or five, and that of Cam- 
bridge two or three, of their moft difcreet and. learned lawyers) 
for that purpofe*. But it was king James the firft, who indul- — 
ged them withthe permanent privilege to fend conitantly two of 
their own body ; to ferve for thofe ftudents who, though ufeful 
members of the commmunity,were neither concerned in the landed 
nor the trading intereft ; and to protect in the legiflature the 
rights of the republic of letters. Theright of election in boroughs — 
is various, depending entirely on the feveral charters, cuftoms, 
and conttitutions of the refpective places, which has occafioned 
infinite difputes ; though now by ftatute 2 Geo. Il. c. 24. the righ 
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of voting for the future fhall be allowed according to the laft 
determination of the houfe of commons concerning it. And by 
flatute 3 Geo. Ill. c. 15. no freeman of any city or borough 
(other than fuch as claim by birth, marriage, or fervitude) fhall 
‘be intitled to vote therein, unlefs he hath been admitted to his 
freedom twelve calender months before. . 


2. NExT, as to the qualifications of perfons to be elecled 
members of the houfe of commons, Some of thefe depend upon 
the law and cuftom of parliaments, declared by the houfe of 
commons’; others upon certain ftatutes. And from thefe it ap- 
/pears, 1. That they muft not be aliens born*,.or minors‘. 
2. That they muft not be any of the twelve judges “, becaufe 
they fit in the lords’ houfe ; nor.of the clergy ", for they fit in 
‘the convocation ; nor perfons attainted of treafon or felony“, for. 
they are unfit to fitany where. 3. That theriffs of counties, and 
mayors and bailiffs of boroughs, are not eligible in their refpec- 
tive jurifdiGions, as being returning officers” ; but that fheriffs 
ofone county are eligible to the knights of another*. 4. That, 
in ftri€tnefs, all members ought to be inhabitants of the places 
for which they are chofen*: but this is entirely difregarded. 
s. That no perfons concerned in the management of any duties 
or taxes created fince 1692, except the commifiioners of the 
treafury °, nor any of the officers following °, (viz. commiflioners 
of prizes, tranfports, fick and wounded, wine licences, navy, 
and victualling ; fecretaries or receivers of prizes; comptrollers 
of the army accounts; agents for regiments ; governors of plan- 
tations and their deputies ; officers of Minorca or Gibraltar ; of- 
ficers of the excife and cuftoms ; clerks or deputies in the feveral ~ 


oflices 

| 
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offices of the treafury, exchequer, navy, victualling, admiralty, } 
pay of the army or navy, fecrétaries of ftate, falt, ftamps, appeals, } 
wine licences, hackney coaches, hawkers, and pedlars) nor any |: 
perfons that hold any new oilice under the crown created fince } 
17054, are capable of being elected members, 6. That no per- | 
fon having a penfion under the crown during pleafure, or for any | 
term of years, 15 capable of being elected *. 7. That if any mer 
ber accepts an office under the crown, except an officer in the | 
army or navy accepting anew commiflion, his feat is void ; but | 


f 


fach member is capable of being re-elected ‘, 8. That all knights | 
of the fhire fhall be actual knights, er fuch notable efquires and | 
gentlemen, as have eftates fufficient to be knights, and by no/ 


means of the degree of yeomen *. This is reduced to a ftill great | 


| 


certainty, by ordaining, 9. That every knight ofa shire fhall have ; 
a clear eftate of freehold or copyhold to the value of fix hundred | 
ounds per annum, and every citizen and burgefs to the value of | 
three hundred pounds; except the cldeft fons of peers, and Of | 
perfons qualified to be knights of hires, and except the members 
for the two univerfities"; which fomewhat ballances the afcen- 
dant which the boroughshave gained over the counties, by ob 
_ Tiging the trading intereft to make choice of landed men : and of 
~ ¢his qualification the member muft make oath, and give in the 
articulars in writing, and the time of his taking his feat’. But, 
fubject to thefe ftanding reftridions and difqualifications, every 
fubjedt of the realm is eligible of common right : though ther 
are inftances, whergin perfons in particular circumftances ha 
forfeited that common right, and have been declared ineligibk 
| for that parliament by a vote of the houfe of commons", of | 


tional prohib 
houfe of lords, and inferted in the ézng’s wri 
liament holden at Coventry, 6 Hen. IV, that no apprentice. 


- 


, 
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other man of the law fhould be elected a knight of the thire 
therein™; in return for which, our law books and hiftorians * 
have branded this parliamemt with the name of parliamentum in- 
doétum, or the lack-learning parliament ; and fir Edward Coke 
obferves with fome fpleen*, that there was never a good law 
made thereat. . 


3. Tue third point regarding elections, is the method of 
proceeding therein. This is alfo regulated by the law of par- 
Jiament, and the feveral ftatutes referred to in the margin ?; all 
which I fhall blend together, and extract out of them a fum- 
mary account of the method of procecding to elections. 


As foon as the parliament is fummoned, the lord chancellor 
(or if a vacancy happens during parliament, the fpeaker, by or- 
der of the houfe) fends his warrant to the clerk of the crown in 
chancery; who thereupon iffues out writs to the fheriff of every 
county, for the election of all the members to ferve for that 
county, and every city and borough therein. Within three days — 
after the receipt of this writ, the fheriff is to fend his precept; 
under his feal, to the proper returning officers of the cities and 
boroughs, commanding them to elect their members: and the 
faid returning officers are to proceed to election within eight 
days from the receipt of the precept, giving four days notice of 
the fame; and to return the perfons chofén, together with the 


/precept, to the fherilf. 


_ Bu®t ele@ions of knights of the fhire muft be proceeded to 
by the fheriffs themfelves in perfon, at the next county court that 
fhall happen after the delivery ofthe writ. T he county court is - | 
a court held every month or oftener by the fheriff, intended to 
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try little caufes not exceeding the value of forty fhillings, inwhat i 
part of the county he pleafes to appoint for that purpofe: but 
for the eleétion of knights ofthe @hire, it muit be held at t 
moft ufual place. Ifthe county. court falls upon the day of at q 
livering the writ, or within fix days after, the fherif may adjourn | 
the court and election to fome other convenient time, not longer 

than fixteen days, nor fhorter than ten; but he cannot alter the | 
place, without the confent of all the ean aide tes: and, in all fach | 
cafes, ten days public notice muft be given of the time and pla 
of the election. 


a a 


AwnpD, asit is effential to the very being of parliament that | 
elections fhould be abfolutely free, therefore all undue influences) 
upon the electors are illegal, and firongly prohibited. For 
Mr Locke* ranks it among thofe breaches of truft in the exe 
cutive magiftrate, which according to his notions amount to4z 
diffolution of the government, “ if he employs the force, treas 
<< fure, and offices of the fociety to corrupt the ee 
““-or openly fo preingage the electors, and preferibe what ma 
«ner of perfons fhall be chofen. For thus to regulate cand# 
« dates and electors, and new model the ways of election, wha 
«< isit, fays he, but to cut up the government by the roots, aa 
<< poifon the very fountain of public fecurity ?’? As foon ther 
fore as the time and place of election; either in counties o 
boroughs, are fixed, all foldiers quartered in the place aret 
remove, at leaft one day before the election, to the diftance 4 
two miles or more; and not return till one day after the polli 
ended. Riots likewife have been frequently determined to mak 
an election void. By vote alfo of the houfe of comsicnaly L. 
whom alone belongs the power of determining contefted ¢ 
tions, no lord of parliament, or lord lieutenant of a county, 

~ Inath any right to interfere in the election of commoners; 2 
ae the lord warden of the cinque ports fhall not recom 


mend any membersthere. If any officer of the excife, cufto1 
ftamps, or certain other branches of the revenue, prefumes 
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intermeddle in elections, by perfuading any voter or diffuading 
him, he forfeits rool, andis difabled to hold any office. 


Tuus are the electors of one branch of the legiflature fecu- 
red from any undue influence from either of the cther two, and 
from allexternal violence and compulfion.. But the greateft dan-_ 
ger is that in which themfelves co-operate, by the infamous pra- 
tice of bribery and corruption. ‘To prevent which it is enacted 
that no candidate fhall, after the date (ufually called the fe/fe) of 
the writs, or after the vacancy, give any money or entertainment 
to his electors, or promife to give any, either to particular per- 
fons, or to the place in general, in order to his being elected 5 
on pain of being incapable to ferve for that place in parliament, 
And if any money, gift, oflice, employment, or reward be given 
or promifed to be given to any voter, at any time, in orderto 
influence him to give or withhold his vote, as well he that takes, 
as he that offers fuch bribe forfeits 500/. and is for, ever difabled 
from voting and holding any office in any corporation ; unlefs, 
before convition, he will difcover fome other offender of the 
fame kind, and then he is indemnified for his own offence’. The 
firft inftance that occurs, of election bribery, was fo early as 
13 Eliz. when one Thomas Longe (being a fimple man and of 
{mall capacity to fervein parliament) acknowledged that he had 
given the returning officers and others of the borough for which, 
he was chofen four pounds to be returned member, and. was for 
that premium elected. But for, this offence the borough was 

-amerced, the member was removed, and the officer fined and. 

imprifoned’. But, as this practice hath fince taken much deeper. 

and more. univerfal root, it hath occafioned the making of thefe | 
-wholefome ftatutes ; to complete the efficacy of which, there is 
nothing wanting but refolution and integrity to put them in, 
| rid execution, we | 


Yim UNDUE, 
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rInlike manner the Julian law de ambitu fender, he was, reftored to his credit again, 
inflied fines and infamy upon all who Ff. 48. 14. 1. ge 
were guilty of corruption at elections; but, s 4Inft. 23. Hale of parl. g12, Com, 
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_ Unpve influence being thus (1 with the depravity of mans | 
kind would permit me to fay effetually) guarded againft, the | 
ele€tion is to be proceeded to on the day appointed ; the fheri 
or other returning officer firft taking an oath againit bribery, an 
for the due execution of his office. The candidates likewife, 
required, mult {wear to their qualification ; ; and the electors 
counties totheirs ; and the electors both in counties and horoug 
are alfo compellable to take the oath of abjuration and that again 
bribery and corruption. And it might not be amifs, if the me 
bers elected were bound to take the latter oath, as well as th 
former ; which in all probability would be much more ihn 


than adminiftrin 23 it only to the electors, * 


Tur election heing clofed, the ieee aficea in borough | 
returns his precept to the theriff, with the perfons elected by the |: 


majority ; and the fheriff returns the whole, together with the 


writ for the county and the knights elected thereupon, to the 
clerk of the crown in chancery ; ; before the day of meeting, if i 


be a new parliament, or within fourteen days after the election, q 
if it be an occafional vacancy ; and this under penalty of soo 
{f the fher iff does not return fuch knights onlyas are dnly elected : 
he forfeits by the old ftatute of Henry VI, roo/; and the re- ‘ 
turning officer in boroughs for a like falfe return 40/; and they 
are befides liable to an action, in which double damages fhall be 
recovered, by the latter ftatutes of king William; and any perfon 
bribing the returning officer thall alfo forfeit 300/.> But the 
members returned by him are the ~fitting members, until the 
houfe of commons, upon petition, fhalladjudge the return to 
be falfe and illegal. And this abftract of the proceedings at elec 

tions of knights, citizens, and burgefles, concludes our enqui- 
ries into the laws and cuftoms more’ peculiarly relative to tl 


houfe of commons. 


VI. I proceED now, fixthly, to the Hethod of ee | 


laws; which js much the fame in both houfes ; and I hall touch - 
it 


Pas > 
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it very briefly, beginning in the houfe of commons. But firft } 
muft premife, that for difpatch of bufinefs each houfe of parlia- 
ment has it’s fpeaker. ‘The fpeaker of the houfe of lords, whofe 
office it is to prelide there, and manage the formality of bufinefs, 
is the lord chancellor, or keeper of the king’s great feal, or any 
other appointed by the king’s commiflion: and, if none be fo 
appointed, the houfe of lords (it is faid) may elect. The fpeaker 
of the houfe of commons is chofen by the houfe; but muft be 
approved by the king. And herein the ufage of the two houfes 
differs, that the {peaker of the houfe of commons cannot give his 
opinion or argue any queftion in the houfe; but the fpeaker of 
the houfe of lords, ifa lord of parliament, may. In each houle 
the a@ of the majority binds the whole; and this majority is 
declared by votes openly and publicly given: not as at Venice, 
and many other fenatorial aflemblies, privately or by ballot. This 
latter method may be ferviceable, to prevent intrigues and un- 
conftitutional combinations : but is impoflible to be practiced 
with us; at leaft in the houfe of commons, where every mem- 
ber’s conduétis fubject to the future cenfure of his coniiituents, 
and therefore fhould be openly fubmitted to their infpection. 


| 
| 


To bring bill into the houfe, if the relief fought by it is of 
a private nature, it is firft neceflary to prefer a petition ; which 
mutt be prefented by a member, and ufually fets forth the grie- 
vance defired to be remedied. This petition (when founded on | 
facts that may bein their nature difputed) is referred to a com- 
mittee of members, who examine the matter alledged, and ac- 
cordingly report it to the houtfe ; and then, (or otherwife, upon - 
the mere petition) leave 1s given to bring in the bill, In public 
matters the bill is brought in upon motion made to the houfe, 
without any petition at all. Formerly, all bills were drawn in 
the form of petitions, which were entered upon the parliament 
rolls, with the king’s anfwer thereunto fubjoined ; not in any 
fettled form of words, but as the circumftances of the cafe re- 
quired’: and at the end of each parliament the judges came 

| ‘ ; them 
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them into the form of a flatute, which was entered on the /a; | 
iute-rolls. In thereign of Henry V, to prevent miftakes and | 
abufes, the flatutes were drawn up by the judges before the end | 
of the parliament; and, in the reign of Henry VI, bills im} 
the form of acts, according to the modern cate, were nF {I 


introduced. f 


Fue perfons, directed'to bring in the bill, prefent it ina al 
competent time to the houfe, drawn outon paper, with a mul- 
titude of blanks, or void fpaces, where any thing occurs that is 
dubious, or necefiary to be fettled by the parliament itfelf; (fuch, | 
efpecially, as the precife date of times, the nature and quanti 
of penalties, or of any fums of money to be raifed) being indeed | 
only the fceleton of the bill. In the houfe of lords, af be bill i 
begins there, it is (when of a private nature) referred to two of 4 
the judges, to examine and report the ftate of the facts alleged, ! 
to fee that all neceflary parties confent, and to fettle all points | 
of technical propriety.. This is read a firft time, and at a con=/ 
venient diftance a fecond time; and after each reading the fpeak | 


epens to the houfe the fabhater of the bill, and. puts the quel: 
tion, whether it fhall proceed any farther. The introduction of 


the bill may be originally oppofed, as the bill itfelf may at eb | 
ther of the readings; and if the oppolition fucceeds, the bilf | 
muft be dropped for that feffions; as it muft alfo, if oppof | 
with fuccels i in ed of the fubfequent ftages, 


Arrerthe fon reading it.iscommitted, that is, refe 
to acommittee ; which is either felected by the houfe in mat 
of {mall importance, or elfe, upon a bill of confequence, 
houfe refolves itfelf into a committee of the whole houfe. | 
committee of the whole houfe is compofed of every membe 
and to form it, the fpeaker quits the chair, (another memk 
being appointed chairman) and may fit and debate as a priva 
sneer: In thefe committees the bill is debated claufe by claufe, | 
amendments made, the blanks filled up, and fometimes the bill 
capirely new modelled. After it has gone through the committee, 

| the 
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the chairman reports it to the houfe with fuch amendments as the 
sommittee have made; and then the houfe reconfider the whole 
nill again, and the queftion is repeatedly put upon every claufe 
ind amendment. When the houfe have agreed or difagreed to 
the amendments of the committee, and fometimes added new 
amendments of their own, the bill is then ordered to be engrofled, 
or written in a ftrong grofs hand, on one or more long rolls (or 
prefles) of parchment fewed together. When this is finifhed, itis 
read a third time, andamendmentsarefometimes then made to it 3 
and, ifa new claufe be added, it is done by tacking a feparate piece 
of parchment on the bill, which is called a ryder. The fpeaker 
then again opens the contents ; and, holding#it.up in his hands, 
ke the queftion, whether the bill fhall pafs. If this is agreed to, 
the title to.itis then fettled ; which ufed to bea general one for 
all the act paffed in the feffion, till in the fifth year of Henry VIE 
diftina titles were introduced for each chapter “. After this, one 
of the members is ce to carry it to the lords, and defire 
their concurrence; who, attended by feveral more, carries it to 
the bar of the houfe of peers, and there delivers it to their 
{peaker, who comes down from his woolfack to receive it. ; 


Ix there paffes through the fame forms as in the other houfe, 
(except engrofling, which is already done) and, if rejected, no 
more notice is taken, but it pafles /ub filentio, to prevent unbe- 
coming altercations. But if it is agreed to, the lords fend a mef- 
fage by two matters in chancery (or fometimes two of the judges) 
that they have agreed to the fame: and the bill remains with the 
lords, if they have made no amendment to it. But ifany amend- 
ments are made, fach amendments are fent down with the bill 
to receive the concurrence of the commons. If the commons dif- 
agree to the amendments, a conference ufually follows between 
members deputed from each houfe ; who for the moft part fettle 
ace the difference: but, if both houfes remain inflexible, 
‘the billis dropped. If the commons agree to the amendments, 
the bill is fent back to the lords by one of the members, with a 

arenes meflage 
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meflage to acquaint them therewith. The fame forms are ob} 
ferved, mutatis mutandis, when the bill begins in the houfe of 
lords. But, when an act of grace or pardon is pafled, it is firftl 
figned by his majefty, and then read once only in each of the 
houfes, without any new engroffing or amendment ”s And when 

both houfes have done with any bill, it always is depofited j in} 
the houfe of peers, to. wait the royal affent ; except in the cafe], 

of a money-bill, which after receiving the concurrence of the 
lords is fent back to the houfe of commotis *s 


Tue royal affent may be given two ways: I. In perfons| 
when the king comes to the houfe of peers, in his crown and) 
royal robes, and fending for the commons to the bar, the titles) 
of all the bills that have pafled both howfes are read peng bei 
king’s anfwer is declared by the clerk of the parliameht in Nor- 
man-French: a badge, it muft be owned, (now the only one, 
remaining) of conqucft ; and which oné could with to fee fall) 
into total oblivion ; unlefs it bexeferved as a folemn memento | 
to remind us that fae liberties are mortal, having « once been de- 
itroyed by a foreign force. . If the king confents to a public bill, 
the clerk ufually declares, “¢ /e roy le Tee the king wills it fo 4 
* be;” if toa private bill, “* fort fart come il ef? de defires be it as. 

«© 15 acired. #eif the nas refufes his aflent, it is in the gentle. 
language of “ le roy fs rea the king will advife upon it. 
‘When a money-bill is paffed, it is carried up and prefented to 
the king by the fpeaker of the houfe of commons’; and the 
royal affent is thus exprefled, * Je roy remercie fes loyal fubje@. 
“* accepte lour benevolence, et auffi le veut, the king thanks his loyal 
* fubjects, accepts their benevolence, and wills it fo to be.” ) 
In cafe of an att of grace, which originally proceeds from t he 
¢rown and has the royal aflent in the firft flage of it, the cl 

of the parliament thus pronounces the gratitude of the fub 

66 Jas prelats, Jeigneurs, et commons, en ce prefent parliament al 

€6 | blees, au nom de touts vous autres fubjects, remercient ires hum 
ft “c me 


ay Drewes Me! 20. 73- Com. journ, —-y Rot. Parl. 9 Hen. he in Ps 4 In 
ry June 1747. Oe pie ke a. 
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‘ ment votre majefte, et prient a Dieu vous donner en fante bone vté 
¢ et longue ; the prelates, lords, and commons, in this prefent 
re parliament affembled, in the name of ail your other fubjects, 
% mo humbly thank your majefty, and pray to God to grant 
‘© you in health and wealth long to live*.” 2. By the ftatute 
33 Hen. VII. c. a1. The king may give his affent by letters pa- 
tent under his great feal, figned with his hand, and notified, in 
his abfence, to both houfes affembled together in the high houfe, 
And, when the bill has received the royal affent in either of 
thefe ways, it is then, and not before, a ftatute or act of par- 
amient: , ; 


Turs ftatute or aét is placed among the records of the king- 
dom ; there needing no formal promulgation to give it the force 
of a law, as? heceflary by the civil law with regard to the 
emperors edidts ? begaufe every man in England is, in judgment 
6f law, party to the meking of an act of parliament, being pré= 
fent thereat b eritatives. However, a copy thereof is 
ufually pring geking’s prefs, for the information of the 
whole land.” ormerly,. before the invention of printing, 
it was ufed to be publifhed by the fheriff of every county; the 
king’s writ being fent to him at the end of every feffion, together 
with a'tranfcript of all the a¢ts made at that feffton, command- 
ing him “ ut flatuta illa, et omnes articulos in eifdem contentos, it 
“ fingulis locis ubi expedire viderit, publice proclamari, et firmiter 
« teneri et obfervari faciat.” And the ufage was to proclaim them 
at his county court, and there to keep them, that whoever would 
might read or take copies thereof; which cuftom continued till 
the reign of Henry the feventh *, 
t 


_ An adtof parliament, thus made, is the exercife of the higheft 
| that this kingdom acknowleges upon earth. It hath 
power to bind every fubject in the land, and the dominions there- 
unto belonging ; nay, even the king himfelf, if particularly na- 
med therein: And it cannot be altered, amended, difpenfed with, 


: ea re ‘* Z fafpended, 
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fufpended, or repealed, but in the fame forms and by the fame | 
authority of parliament: for it is a maxim in law, that it re- 
quires the fame ftrength to diffolve, as to create an obligation. 
It is true it ‘was formerly held, that the king might in many, | 
cafes difpenfe with penal ftatutes °: but now by ftatute 1 W.. 
M. %. 2. c. 2. it is declared, that the fufpending or difpenfi 
with laws by regal authority, without confent of parliament, & 
‘illegal. i 


a 
% 


VIL. THERE remiains only, in the feventh and laft place, t 
add a word or two concerning the manner in which parliamen 
may be adjourned, prorogued, or diffolved. ‘ 


- Aw adjournment is no more than 2 continuance of the feflioy 
from one day to another; as the word itfelf fignifies : and this 1 
_ done by the authority of each houfe feparately 

fometimes for a fortnight or a month toge 

or Eafter, or upon other particular occafia 

ment of one houfe is no adjournment of the other : 
been uifual, when his majefty hath fignified his pleafure that both 
or either of the houfes fhould adjourn themfelves to a certain day, } 
to obcy the king’s pleafure fo fignified, and to adjourn accord: 
ingly 4. Otherwife, befides the indecorum of a refufal, a proro- 
gation would afluredly follow; whichwould often be very incon- 
venient to both public and private bufinefs. For prorogation puts | 
an end to the feflion ; and then fuch bills, as are only begun and® 
not perfected, muft be refumed de novo (if at all) in a fubfeque ! 
feflion: whereas, after an adjournment, all things continue in * 
the fame ftate as at the time of the adjournment made, and may : 
be proceeded on without any frefh commencement. -: 


A proroG&Tion is the continuance of the parliamer i 
from one feflion to another, ds an adjournment is a continuation 
r — OF Ms 
4 se 
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of the feflion from day to day. This is done by the royal autho- 
rity, exprefied either by the lord chancellor in his majefty’s pre- 
fence, or by commiflion from the crown, oF frequently by 
proclamation. Both houfes are neceflarily prorogued at the fame 
time; it not being a prorogation of the houfe of lords, or com-~ 
mons, but of the parliament. The feflion is never underftood 
to be at an end, until a prorogation : though, unlefs fome act be 
-paffed or fome judgment given in parliament, it is in truth no 
feffion at all’. And formerly the ufage was, for the king to give 
the royal affent to all fuch bills as he approved, at the end of.every 
feffion, and then to prorogue the parliament ; though fometimes 
only for a day or twof: after which all bufinefs then depending 
in the houfes was to be begun again. Which cuftom obtained fo 
ftrongly, that it once became a queftion®, whether giving the 
royal affent to afingle bill did not of courfe put an end to the 
_feffion. And though it was then refolved in the negative, yet 
the notion was fo. eeply rooted, that the ftatute 1 Car. I. c. 7- 
was pafled to declare, that the king’s ailent to that and fome other 
-a@s fhould not put an end to the feflion; and even {fo late as the 
_reftoration of Charles Il, we finda provilio tacked to the firft bill 
then enaéted®, that his majefty’s aflent thereto fhould not de- 
termine the feflion of parliament. But it now feems to be al- 
lowed, that a prorogation muft be exprefsly made, in order to. 
determine the feflion. And, if at the time of an actual rebellion, | 
orimminent danger of invafion, the parliament fhall be feparated. 
_ by adjournment or prorogation, the king is empowered, to call 
them together by proclamation, with fourteen days notice of the 
time appointed for their reaflembling. a | 


i 


im “yea rssoLuTIoNn is the civil death of the parliament ; and: 
this may be effected three ways: 1. By theking’s will, exprefied 
either in perfon or by reprefentation. For, as the king has the. 


- fole right of convening the parliament, fo alfo it is a branch of 
ee come J bigp “he oad the 
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the royal prerogative, that he may (whenever he pleafes) pi pros | 
rogue the parliament for a time, or puta final period to it’s exif, | 


ment but itfelf, it might happen to become perpetual. And thi 
would be extremely dangerous, ifat any time it fhould attemp 
to encroach upon the executive power: as was fatally experien 
ced by the unfortunate king Charles the firft; who, having Ur 
advifedly pafled an act to continue the podlidtient then in bei 
till fuch time as it fhould pleafe to diffolve itfelf, at lait fell a 
crifice to that inordinate power, which he himfelf had confent 
to give them. Itis therefore extremely neceflary that the cro 
fhould be empowered to regulate the duration of thefe affemblies 
under the limitations which the Englifh conftitution has pre 
{cribed: fo that, on the’ one hand, they may frequently and 
regularly come together, for the difpatch of bufinefs and redrefs | 
of grievances ; ; and may not, on the other, even with the cons 
fent of the crown, be" continued to an incon yraan or uncon 
Ritutional length. bl hile 


ain 
2. A PARLIAMENT may be diffolved i the demife o 

thecrown. This diflolution formerly happened immediatel} 
upon the death of the reigning fovereign : for he being confidére 
in law as the head of the parliament, (caput, principium, e 4 
jinis) that failing, the whole body was held to be extin@. But, | 
the calling a new parliament immediately on the jeciee 
of the fucceffor being found inconvenient, and dangers being 
apprehended from having no parliament in being in cafe of: 
difputed fucceffion, it was enacted by the ftatutes7& 8 W. I, © 
c. 15. and 6 ‘Ana c. 7, that the parliament i in being fhall con- | 

_ tinue for fix months after the death of any king or queen, un- 
lefs fooner prorogued or diflolved by the fucceffor: that, if than 
parliament be, at the time of the king’s death, feparated by 
adjournment or prorogation, it fhall notwithfanding affemble - | 
immediately : andthat, if no parliament is then in being, ther | 
members of the laft parliament fhall aflemble, and be again 4 
parliament. 
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Jength of time. For if either the legiflative body were perpe- 


the vacancies with new reprefentatives ; in thefe cafes, if it 
“were once corrupted, the evil would be paft all remedy: bunt — <4 


ee ad 


2 LAasTLyY a patliament may be diflolved or expire by 


tual; or might laft for the life of the prince who convened them a 
‘as formerly ; and were fo tobe fupplied, by occafionally filling 


| extent of time that the fame parliament was allowed to fit, by 

the fatute6 W. & M.c. 2. was three years 5 after the expira- 
ion of which, reckoning from the return of the firft fummons, 
- the parliament was to have no longer continuance. But, by the 
| Katute 1 Geo. I. ft. 2.c. 38. (in order, profelledly; to prevent 


when different bodies fucceed each other, if the people fee caufe 
to difapprove of the prefent, they may rectify it’s faults in the 
next. A legiflative aflembly alfo, which is fure to be feparated 
again, (whereby it’s members will themfelves become private 
men, and fubject to the full extent of the laws which they have 
enacted for others) will think themfelves bound, in intereft as 
well as duty, to make only fuch laws as are good. The utmoft 


i 


_ violent heats and animofities confequent thereupon, and for the 


_ what alone is an inftance ‘of the vaft authority of parliament, 


the great and continued expentes of frequent elections, and the 


peace and fecurity of the government then juft recovering frora 
thelaterebellion) this term was prolonged to /even years ; and, 


the very fame houfe, that was chofen for three years, enacted it’s 
own continuance for feven. So that, as our conftitution now 
ftands, the parliament muft expire, or die a natural death, at 
the end of every feventh year; if not fooner diffolved by the 
royal prerogative. 


CHAPTER THE THIRD, 


Or tue KING, anv ats TITLE, | 


HE fupreme executive power of. thefe kingdoms is vad I 

by our laws in a fingle perfon, the king or queen: for it) 
matters not to which fex the crown defcends; but the perfon, | 
entitled to it, whether male or female, 1s immediately invelted. } 
with all the enifigns, rights, and prerogatives of oo power: i 
as is declared by fatute 1 Mar, ft. 3.c.1- 7 


e 4 


In difcourfing of the royal rights and authority, I fhall con: 
fider the king under fix diftin& views: 1. With regard to | 
his title. 2. Hisroyalfamily. 3. His councils. 4. His duties. ; 
5. His prerogative. 6. Hisrewenue. And, firft, with regar : 

to his title. ome | 


THE executive power of the Englifh nation being vefted.in i 
fingle perfon, by the general confent of the people, the evidence : 
of which general confent is long and immemorial ufage, it be- ° 
came neceflary to the freedom and peace of the ftate, that a rule ' 
fhould be laid down, uniform, univerfal, and permanent; in or- i 
der to mark out with precifion, w/o is that fingle perfon, to whom | | 
are committed (in fubfervience to the law of vee land) the care | 
and protection of the community ; and to whom, in return, 
duty and allegiance of every individual are due, It is of the ' 
higheft importance to the public tranquillity, and to the con- | 

{ciences 
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‘{ciences of private men, that this rule fhould be clear and in- 
difputable : and our conftitution has not left us in the dark upon 
‘¢his material occafion. It will therefore be the endeavour of this 
| chapter to trace out the conftitutional doctrine of the royal fuc- 
ceffion, with that freedom and regard to truth, yet mixed with 
that reverence and refpeét, which the principles of liberty and 
_the dignity of the fubject require. 


i 


Ture grand fundamental maxim upon which the jus coronae. 
or right of fucceflion to the throne of thefe kingdoms, depends, 
I take to be this: <‘ that the crown is, by common law and~- 
-& conftitutional cuftom, hereditary ; and this in a manner pecu- 
-& liar to itfelf: but that the right of inheritance may from time 
“to time be changed or limited by act of parliament; under 
_ which limitations the crown Rill continues hereditary.” And 

this propofition it will be the bufinefs of this chapter to prove, 
| in all it’s branches ; firft, that the crown is hereditary 5 fecondly, 
that it is hereditary in a manner peculiar to itfelf; thirdly, that 
this inheritance is fwbjeét to limitation by parliament ; laitly that 
when it is fo limited, it is hereditary in the new proprietor. 


, 


q. First, it is in general hereditary, or defcendible to the 
next heir, on the death or demife of the laft proprietor. All regal 
xovernments muft be either heredifary or elective: and, as I be- 
lieve there is no inftance wherein the crown of England has ever 
been aflerted to be elective, except by the regicides at the infamous 
and unparalleled trial of king Charles I, it muft of confequence 
_ behereditary. Yet while! affert an hereditary, | by no means 
intend a jure divino, title to the throne. Such a title may be al- 
’ lowed to have fubfifted under the theoeratic eftablifhments of. the 
children of Ifraelin Paleftine: but it never yet fubfifted in any 
_ other country ; fave only fo far as kingdoms, like other human ~ 
h | ‘abrics, are {ubject to the general and ordinary difpenfations of 
providence. Nor indeed havea jure divino and an hereditary right 
aeceflary connexion with each other; as fome have very 
imagined, ‘The titles of David and Jehu were equally 


jure 


i; ,.> 


1} 


ig The Ricuté Boox 1} 


ie || 

jure divino, as thofe of either Solomon or Ahab; and yet David 
flew the fons of his predeceflor, and Jehu his predeceflor him- } 

felf. And when our kings have the fame warrant as they had, | 
whether it be to fit upon the throne of their fathers, or to de- } 

ftroy the houfe of the preceding fovereign, they will then, and |: 

not before, poffefs the crown of England by a right like theirs, | 

immediately derived from heaven: The hereditary right; which } 

thie laws of England acknowlegé, owes it’s origin to the foun | 

ders of our conftitution, and to them only. It lias no relation to, | 

nor depends upot, the civil laws of the Jews, the Greeks, the | 

Romans, or any other nation upon earth: the municipal laws of | 

one fociety having no connexion with, orinfluence upon, thefuns | 

damental polity of another. The founders of our Englifh mos | 

narchy might perhaps, if they had thought proper, have made | 

it an elective monarchy: but they rather chofé, and upon good ‘ 

reafon, to eftablifh originally a fucceffion by inheritance. Thig / 

“has been acquiefced in by general confent; and fipened, by de- 
grees into common law: the very fame title that every private 

man has to his own eftate. Lands are not naturally defcendible © 

any more than thrones: but the law has thought proper, for the © 

benefit and peace of the public, to eftablifh hereditary fucceflion 

in one as well as the other. ee 


Ir muft be owned, an elective monarchy feems to be the moft ' 
obvious, and beft fuited of any to the rational principles of govern ' 
ment, and the freedom of human nature: and accordingly we‘ 
find from hiftory that, in the infancy and firft rudiments of almoft ' 
every ftate, theleader, chief magiftrate, or prince, hath ufually been ” 
elective. And, if the individuals who compofe that ftate could 
always continue tre to firft principles, uninfluenced by a | 
or prejudice, unaflailed by corruption, and unawed by violence, | 
eletive fucceflion were as much. to be defired in a kingdom, as 
in other inferior communities. The beft, the wifeft, and the, 
braveft man would then be fure of receiving that crown, which | 
his etidowments have merited; and the fenfe of an unbiaffed . 
majority would be dutifully acquicfced in by the few who is | 
. (@) | 


” 
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of different opinions. But hiftory and obfervation will inform us, 

that elections of every kind (in the prefent ftate of human na- 

ture) are too frequently brought about by influence, partiality, 
and artifice: and, even where the cafe is otherwife, thefe prac= 
tices will be often fufpected, and as conftantly charged upon the 
fuccefsful, by a fplenctic difappointed minority. This is an evil, 
to which all focieties are liable ; as well thofe of a private and 
domeftickind, as the great community of the public, which re: 
gulates and includes therefts But in the former there is this ad- 
vantage ; that fuch fufpicions, if falfe, proceed no farther than 
jealoufies arid mtirmurs, which time will effectually fupprefs ; 
and, if true, the injuftice may be remedied by legal means, by 
an appeal to thofe tribunals to which every member of fociety 
ae (by becomiing fuch) virtually engaged to fubmit. Whereas, 
in the great and independent fociety, which every nation com- 
pofes, there is no fuperior to refort to but the law of nature ; no 
method to redrefs the infringements of that law, but the actual 
éxertion of private force. As therefore between two nations, 
complaining of mutual injuries, the quarrel can only be decided 
by the law of arms; fo in one and the fame nation, when the 
fundamental principles of their common union are fuppofed to be 
invaded, and more efpecially when the appointment of their chief 
magiftrate is alleged to be unduly made, the only tribunal to 

which the complainants can appeal is that of the God of battles, 
the only procefs by which the appeal can be carried on is that of 
4 civil and inteftine war. An hereditary fucceflion to the crown 

is therefore now eftablifhed, in this and moft other countries, im 

order to prevent that periodical bloodfhed and mifery, which the 

hiftory of antient imperial Rome, and the more modern expe- 

tience of Poland and Germany, may fhew us are the confequen- 

Ges ef elective kingdoms. 


1 


2. But; fecondly, as to the particular mode of inheritances 
it in general correfponds with the feodal path of defcents, chalked 
out by the common law in the fucceffion to landed eftates; yet 
with one or two material exceptions. Like them, the crown will 
Ax defcend 
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defcend lineally to the iffue of the reigning monarch ; as it ¢ 
from king John to Richard I, through a regular pedigtes: of 
Hinealge nerations. As in them, the preference ofmales to females 
and the right of primogeniture among the males, are ftrictly 
hered to. Thus Edward V fucceeded to the crown, in prefere 
to Richard his younger brother and Elizabeth his elder fifter. | 
them on failure of the male line, it defcends to the iffue femal 
according to the antient Britifh cuftom remarked by Tacitus. 
a Solent J foeminarum dutu bellare, et fexum in imperiis non di ifcer 
<¢ mere’? Thus Mary I fucceeded to Edward VI; and the line 
Margaret queen of Scots, the daughter of Henry VI, fucceede 
on failure of the line of Henry Vill, his fons But, among 
females, the crown defcends by right of primogeniture to t 
eldeft daughter only and her iffue; and not, asin common inh 
ritances, to all the daughters at once; the evident neceflity 
fole fucceflion to the thr one having occafioned the royal law 
defcents to depart from the common law in. this refpect : a 
therefore queen Mary on the death of her brother fucceeded 
the crown alone and nct in pactnerfhip with her fifter Elizabet 
Again : the doétrine of reprefentation prevails i in the defcen 
the crown, as it does in other inheritances ; whereby the li 
‘defcendants of any perfon deceafed ftand in the fame place as t 
anceftor, if living, would have done. Thus Richard IE fuccee 
his grandfather Edward LU, in right of his father the black princ 
to the exclufion of all his uncles, his gtandfather’s younger chi 
ren. Laiftly, on failure of lineal defcendants, the crown goes 
the next collateral relations of the late king; provided they a 
lineally defcended from the blood royal, that is, from that royab - 
ftock which originally acquired the crown. Thus Henry I fucs* 
* geeded to William I, John to Richard I, and James I to Eliza | 
beth; being all derived from the conqueror, who was then the 
only regal ftock. But herein there is no objection (asin the cafe 
of common defcents) tothe fucceflion of a brother, an uncle, or 
other collateral relation, of the half blood; that is, where the | 
relationship proceeds not from the fame couple of anceftors (which 
conftitutes © 
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conftitutes a kinfman of the whole blood) but from a /ingle an- 
ceftor only ; 5 as when two perfons are derived from the fame fa- 
ther, and not from the fame mother, or vice verfa: provided only, 
that the one anceftor, from: whom both are defcended,; be that from 
whofe veins the blood royal is communicated to each. , Thus 
Mary I inherited to Edward Vi, and Elizabeth inherited to Manes ; 
all born of the fame father, king Henry VII, but all by different _ 
mothers. The reafon of which diverfity, between royal and com- 
mon defcents, ‘will be better underftood hereafter, when we ex- 
| amine e the nature of inheritances in gener al. 


[> 2. Tus doétrine of bereditary right does by no means imply 
pan indefea/i ble right to the throne. "No man will, I think, afferg 
| this, 1 that has confidered our laws, conftitution, and hiftory, with- 
out prejudice, and with any degree. of attention. It is unquef 
: tionably i in the breaft of the fupreme legiflative authority of this 
‘kingdom, the king and beth houfes of ‘parliament, to defeat this 
| hereditary right ; and, by particular entails, limitations, and pro- 
vifions, to exclude tite immediate heir, and veft the inheritance 
| imany one elfe. “This is ftrialy confonant to our laws and con- 
| ftitution Gy as may be gathered from the expreflion fo frequently — 
_safed in our flatute book, of « the king’s majefty, his heirs, and 
‘© fucceflors.’, In which we may obferve, that as the word, 
« heirs,’’ neceflarily implies an inheritance or hereditary right, 
“generally fubfifting in the royal perfon; fo the word “ fucceffors,” 
diftinily taken, muft imply that this inheritance may fometimes 
be broke through ; or, that there may be a fucceflor, without 
being the heir, of the king. And this is fo extremely reafon- 
able, that without fuch a power, lodged fomewhere, our polity 
would be very defective. For, let us barely fuppofe fo melan- 
| choly a cafe, as that the heir apparent fhould be a lunatic, an 
_ idiot, or otherwife incapable of reigning: how miferable would 
the condition of the nation be, if he were alfo incapable of being 
; fet afide!——It is therefore neceffary that’ this power fhould be 
lodged fomewhere : and yet. the inheritance, and regal dignity,® 
would be very precarious indeed, if this power were expre/sly and. 


Pe vay 2 _ avowedly 


whenever prejudice, caprice, or difcontent 
the lead. Confequently it can no where be 


And therefore in the king, lords and commons, in parliament | 
affembled, our laws have exprefsly lodgedit, = ot 


4. Burt, fourthly; however the crown may be limited or | 
transferred, it ftill retainsit’s defcendible. quality, and becomes | 
hereditary in the wearer of it. And hence in our law the king 1s | 
{aid never to die, in his political capacity; though in common 
with other men, he is fubjeét to mortality in his natural: becauf 
immediately upon the natural death of Henry, William, or Ed= | 
ward, the king furvives in his fucceflor. For the right of the " 
crown velts, co inffanti, upon his heir; either the baeres natus, if 
the courfe of defcent remains unimpeached, or the haeres factus, © 
if the inheritance be under any particular fettlement. So that 
there can be no interregnum; but as fir Matthew Hale? obferves, 
the right of fovereignty is fully invefted in the fucceffor by the@ | 
very defcent of the crown. And therefore, however acquired, i€ | 
becomes in him abfolutely hereditary, unlefs by the rules of the . 
limitation icis otherways ordered and determined. In the fame ° 
manner as landed eftatés, to continue our former comparifon, are 
by the law hereditary, or defcendible to the heirs of the owner 3 | 
but ftill there exifts ‘a power, by which the property of thofe ' 
Jands may be transferred to another perfon. If this transfer be ' 
made fimply and abfolutely, the lands will be hereditary in the i 
new owner, and defcend to his heir at law: but if the transfer © 
be clogged with any limitations, conditions, or entails, the lands » 
muft defcendin that channel, fo limited and prefcribed,andno other. ! 


a | 
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Iw thefe four points confifts, as I take it, the conftitutional ' 
» notion of hereditary right to the throne : which will be ftill far- 
ther 
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‘ther elucidated, and made clear beyond all difpute, from a thort 
hiftorical view of the fucceffions to the crown of England, the 
doétrines of our antient lawyers, and the feveral acts of parlia- 
‘ment that have from time to time been made, to create, to de- 
clare, to confirm, to limit, or to bar, the hereditary title to the 
throne. And in the purfuit of this enquiry we fhall find, that 
from the days of Egbert, the firft fole monarch of this kingdom, 
even to the prefent, the four cardinal maxims above-mentioned 
have ever been held the conftitutional canons of fucceflion. It is 
true,this fucceffion, through fraud, or force, or fometimes through 
necellity, when in hoftile times the crown defcended on a minor 
or the like, has been very frequently fufpended ; but has gene- 
rally at laft returned back into the old hereditary channel, though — 
fometimes a very confiderable period has intervened. And, even 
in thofe inftances where the fucceflion has been violated, the 
‘crown has ever been looked upon as her editary in the wearer of 
it. Of which the ufurpers themfelves were fo fenfible, that they 
‘for the moft part endeavoured to vamp up fome feeble fhew of a 
title by defcent, in order to amufe the people, while they gained 
the poffeffion of the kingdom. And, when poffeflion was once 
gained, they confideréed it as the purchafe or acquifition of a new 
eftate 6f inheritance, and tranfmitted or endeavoured to tranf- 
mit it to their own pofterity, by a kind of hereditary right of 
ufurpation, a 


_ Kine Egbert about the year 800, found himfelf in pofleffion 
of the throne of the Welt Saxons, by along and unditturbed def- 
cent from his anceftors of above three hundred years. How his 
anceftors acquired their title, whether by force, by fraud, by 
| contract, or by election, ‘t matters not much to enquire; and is.’ 
indeed a point of fuch high antiquity, as. mutt, render all enqui- 
ries at beft but plaufible gueiles. ‘His right muft be fuppofed 
jndifputably good, becaufe we know no better. The other king- 
| doms of the heptarchy he acquired, fome by confent, but moft 
by avoluntary fubmiflion. And it is an eftablifhed maxim in civil 


polity, and the law of nations, that when one country .is united 
to 


eo 


s : .. | 
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to another in fuch a manner, as that one keeps it’s government 
and fates, and the other lofes them; the latter entirely aflimi- | 
lates or is melted down in the aes and muft adopt it’s laws |, 
and cuftoms®. And in purfuance of this maxim there hath ever | 
been, fince the union of the heptarchy in king Egbert, a general | 
acquiefcence under the hereditary monarchy « of the welt Saxons, | 
through all the united kingdoms, ie 
‘ a4 At 
From Egbert to the death of Raman lronfide, a period of |} 
above two hundred years, the crown defcended regulany aroual 
a fucceffion of fifteen princes, without any deviation or interru 
tion; fave only that the fons of king Ethelwolf facceeded 
each ae in the kingdom, without regard to the children 


by their father, and confirmed by the wittena-gemote, in t 

heat of the Danifh invafions; and alfo that king Edred, th 
uncle of Edwy, mounted the throne for about nine years, in the) 
right of his nephew a minor, the times being very troublefome ' 
and dangerous. But a was with a view to ne ve, and not “4 


Kina Edmund Ironfide was obliged, ae the hoftile irrupti 
” of the Danes, at firft to divide his kingdom with Canute, ki 
of Denmark; and Canute, after his death, feifed the whole 
it. Edmund’s fons being driven into foreign countries. Here | 
the fucceffion was fufpended by actual aaraes and a new family, 
introduced upon the throne ; in whom however this new ace, 
quired throne continued hereditary for three reigns ; when upon ! 
the death of Hardiknute, the antient Saxon line was reftored *| 
the perfon of Edward the confeflor. 
He was not indeed the true heir to the crown, bene the 
younger brother of king Edmund Ironfide, who had a fon Ed- 
ward, firnamed (from his exile) the outlaw, ftill living. But this 
fon was then in pee ; and the Englith having juft 4 
oe | 
1 


x 
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\ 


- off the Danifhi yoke, it was neceflary that fomebody on the fpot 


fhould mount the throne; and the confeflor was the next of the 
royal line then in England. On his deceafe without iffue, 
Harold Il ufurped the throne; and almoft at the fame inftant 
came on the Norman invafion: the right to the crown being 
all the time in Edgar, firnamed Atheling, (which fignifies in 
the Saxon language the firft of the blood royal) who was the 
fonof Edward the outlaw, and grandfon of Edmund fronfide 5 
or, as Matthew Paris ‘ well expreffes the fenfe of our old con- 
Rtitution, “« Edmundus autem latusferreum, rex naturals de flirpe 
& regum, genuit Edwardum; et Edwardus genuit Edgarum, cui de 
jure debebatur regnum Anglorum.” 


Wixitiam the Norman claimed the crown by virtue of a 


- pretended grant from king Edward the confeffor; a grant which, _ 
“Gf veal, was in itfelf utterly invalid: becaufe it was made, as 
| Harold well obferved in his reply to William’s demand *, ‘* ad/- 
— & que generali fenatus et popult conventu et edito ;’ which alfo very 


plainly implies, that it then was generally underftood that the 


| king with confent of the general council, might difpofe of the 


crown and change the line of fucceflion. ‘William’s title how- 
ever was altogether as good as Harold’s, he being 2 mere private 
-fubject, and an utter firanger to the royal blood. Edgar Atheling’s 
undoubted right was overwhelmed by the violence of the times; 
though frequently afferted by the Englith nobility after the con- 


/ queft, till fuch time as he died without iflue: but all their at- 


tempts proved unfuccefstul, and only ferved the more firmly to 
eftablith the crown in the family which had newly acquired it. 


Turs conqueft then by William of Normandy was, like 
that of Canute before, a forcible transfer of the crown of Eng- 
land into anew family : but, the crown being fo transferred, all 
the inherent properties of the crown were with it transferred 
alfo. For, the victory obtained at Haftings not being ‘ a vic- 
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tory over the nation collectively, but only over the perfon of | 


Harold, the only right that the conqueror could pretend to ac- 


quire thereby, was the right to poflefs the crown of England; | 


not to alter the nature of the government. And therefore, as | 
the Englifh laws ftill remained in force, he muft neceflarily take |, 


the crown fubject to thofe laws, and with all it’s inherent pro- 
perties ; the firft and principal of which was it’s defcendibilitys 


¥ 
- 


Here then we muft drop our race of Saxon kings, at leaft for a | 


while, and derive our defcents from William the conqueror as 


from a new ftock, who acquired by right of war (fuch as it isj | 
yet ftill the dernior refort of kings) a ftrong and undifputed title |: 


to the inheritable crown of England. | 


AccoRrDINGLY it defcended from him to his fons William It 
"and Henry I. Robert; it muft be owned, his eldeft fon, “was |. 
kept out of poffeflion by the arts and violence of his brethren; | 
who perhaps might proceed upon a notion, which prevailed for. 
fome time in the law of defcents, (though never adopted as the | 
rule of public fucceffions*) that when the eldeft fon was already 
provided for (as Robert was conftituted duké of Normandy by | 


his father’s will) in fuch a cafe the next brother was entitled to | 
enjoy the reft of their father’s inheritance. But, as he died _ 


without iffue, Henry at laft had a good title to the throne, ! 


whatever he might have at firft. 


il 


j me | 


StrepHEN of Blois, who fueceeded him, was indeed thelh | 


grandfon of the conqueror, by Adelicia his daughter, and claimed) 
the throne by a feeblekind of hereditary right: not as being the) | 
neareft of the male line, but as the neareft male of the blood ° 
royal, excepting his elder brother Theobald ; who was earl of | 
Blois, and therefore feems to have waved, as he certainly. never — 
infifted on, fo troublefome and precarious a claim. The real ! 


right was in the emprefs Matilda or Maud, the daughter of | 


Henry I; the rule of fucceflion being (where women are ad= — 


- mitted at all) that the daughter of a fon {hall be preferred to the 
i! fon 


g See lord Lyttleton’s life of Heary I. Vol. I, pag. 467. 
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fon of adaughter. So that Stephen was little better than a mere 
ufurper; and therefore he rather chofe to rely on a title by 
election®, while the emprefs Maud did not fail to aflert her he- 
reditary right by the {words which difpute was attended with 
various fuccefs, and ended at laft in a compromife, that Stephen 
fhould keep the crown, but that Henry the fon of Maud fhould 
fucceed him ; as he afterwards accordingly did. 


_ Henry, the fecond of that name, was (next after his mo- 
ther Matilda) the undoubted heir. of William the conqueror ; 
but he had alfo another connexion in blood, which endeared him 
Rill farther to the Englifh. He was lineally defcended from Ed- 
mund Ironfide, the laft of the Saxon race of hereditary kings. 
For Edward the outlaw, the fon of Edmund Ironfide, had (be- 
fides Edgar Athéling, who died without iffue) a daughter Mar- 
garet, who was married to Malcolm king of Scotland ; and in 
her the Saxon hereditary right refided. By Malcolm the had {e- 
veral children, and among the reft Matilda the wife of Henry I; 
who by him had. the emprefs Maud, the mother of Henry Il. 
Upon which account the Saxon line isin our hiftories frequently 
faid to have been reftored in his perfon: though in reality that 
tight fubfifted in the fons of Malcolm by queen Margaret; king 
Henry’s beft title being as heir to the conqueror. 


From Henry Il the crown defcended to his eldeft fon Ri- 
chard 1, who dying childlefs, the right vefted in his nephew 


youngeft fon of king Henry, feifed the throne; claiming, as ap- 
pears from his charters, the crown by hereditary right’: that is 
to fay, he was*next of kin to the deceafed king, being his fur- 
viving brother; whereas Arthur was removed one degree farther, 
being his brother’s fon, though by right of reprefentation he ftood 
in the place of his father Geoffrey. And however flimfey this 

¥; . Bb | title, 


| 
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Arthur, the fon of Geoffrey his next brother: but John, the 


‘ Py 


Fjonel duke of Clarence were entitled to the throne, upon the 


~ 


#O2 Phe Wo eat eS Boox I. | 
title, and thofe of William Rufus and Stephen of Blois, may : 
appear at this diltance to us, after the law of defcents hath now | 
been fettled for fo many centuries, they were fufficient to puzzle | 
*he underftandings of our brave, but unlettered, anceftors. Nor 
sadeed can we wonder at the number of partizans, who efpoufed 
the pretenfions of king John ‘in particular ; finceeven in the reiga | 
of his father, king Henry HU, it was a point undetermined ie | 
whether, even in common inheritances, the child of an elder |! 
brother fhould fuecéed to the land in right of reprefentation, or | 
the younger farviving brother in rightof proximity of blood. Nor i 
fs it to this day decided in the collateral fucceffion to the fiefs of 
the empire, whether the order of the flocks, or the proximity of | 
degree fhall take place *. However, on the death of Arthur and |) 
his fifter Eleanor without iflue, a clear and indifputable title | 
sefted in Henry Ill the fon of John: and from him to Richard || 
the fecond; a fucceflion of fix genctations, the crown defcended |, 
sn the true hereditary line. Under one of which race of princes it 
we find it declared in parliament, “ that the law of the crown of | 


«¢ England is, and always hath been, that the children ot the ! 
«king of England, whether born in England or elfewhere, | 
é ought to bear the inheritance after the death of their anceftors: | 
é Which law our fovereign lord the king, the prelates, earls | 
é and barons, and other great men, together with all the com. | 
% mons, in parliament affembled, do approveand affirm for ever? 
« mons, in parliament aflembled, do approveand aihrm forever.” | 


: : ; : yy } 
Upon Richard the fecond’s réfignation of the crown, he ; 


having no children, the right refulted to the iffue of his erand- 
father Edward Ill. That king had many children, befidés his ; 
eldef, Edward the black prince) of Wales, the father of RE | 
chard Il: but to avoid confafion § fhall only méntion three; | 
William his fecond fon, who died without iffue ; Lionel duke of d 


Clarence, his third fon; and John of Gant duke of Lancatter, h 
his fourth. By the rules of fucceffion therefore the pofterity oF | 


Tefignation 
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| refignation of king Richard; and had accordingly been declared 


by the king, many years before, the prefumptive heirs of the. 


crown; which declaration was alfo confirmed in parliament™. 
| But Henry duke of Lancafter, the fon of John of Gant, haviag 
| then a large army in the kingdom, the pretence of raifing which 
_ was to recover his patrimony from the king, and to redrefs the 


grievances of the fubject, ‘it was impoflible for any other title to 


be afferted with any fafety ; and he became king under the title 


of Henry IV. But as fir Matthew Hale remarks’, though the 


| people unjuttly affifted Henry IV in his ufurpation of the crown, 
yet.he was not admitted, thereto, until he had declared that he 


claimed, not as a conqueror (which he very much inclined to 
do’) but asa fucceflor, defcended by right line of the blood royal; 


as appears from the rolls of parliament in thofe times. And in 
order to this he fet up a fhew of two titles ; the one upon the 


pretence of being the firft of the blood royal in the intire male 
line, whereas the dulse of Clarence lett only one daughter Phi- 


| lippa ; from which female branch, by a marriage with Edmund 
| Mortimer earl of March, the houfe of York defcended: the 
other, by reviving an exploded rumour, firtt propagated by John. 


of Gant, that Edmond earl of Lancafter (to whom Henry’s mo- 


ther was heirefs) was in reality the elder brother of king Ed- 


ward 1; though his parents, on account of his perfonal defor- 
mity, had impofed him on the world for the younger: and 


therefore Henry would be entitled to the crown, either as fuc- 
ceflor to Richard II, in cafe the intire male line was allowed a 
preference to the female ; or, even prior to that unfortunate 
prince, if the crown could defcend through a female, while an ~ 


intire male line was exiting. 

| | 
However, asin Edward the third’s time we find the par- 
‘liament approving and affirming the law of the crown, as be- 


- fore ftated, fo in the reign of Henry IV they actually exerted. 
their right of new-fettling the fucceffion to the crown. And this 
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> that the inheritance of the crown and realms of England and | 


- heirs of his body iffuing ;”’ and prince Henry is declared hen | 


_ that continued for three defcents, and above threefcore years, the ; 


| 
~ ; 


| 


204 oS The Ron GH Ts): Boor i 


was done by the ftatute 7 Hen. ive! whereby it is enaéted, i 


« France, and all other the king’s dominions, fhall be /et and re 
€ main? in the perfon of our fovereign lord the king, and in the |. 


apparent to the crown, to hold to him and the heirs of his body } 
ifluing, with remainder to lord Thomas, lord John, and lord | 
Humphry, the king’ s fons, and the heirs of their bodies refpec-' | 
tively. Which is indeed nothing more than the law wauld have | 
done before, provided Henry the fourth had been a rightful king.) | 
It however ferves to fhew that it was then generally underftood, i 
that the king and parliament had a right to new-model and re- ‘| 
gulate the feuenen to the crown. And we may obferve, with } 
what caution and delicacy the parliament then avoided declaring | 
any fentiment of Henry’s original title. However fir Edward. | 
Coke more than‘ once ere, declares’, that at the time of { 
pafling this act the right of the crown was in the defcent from i) 
Philippa, daughter and heir of Lionel Sos of are “a 


and, after imbruing the kingdom in blood and confufion for ‘evel : \ 
v ears together, at lat eftablifhed it in the perfon of Edward TV. _ 
"At’ His acceflion to the throne, after a breach of the facceflion 


diftinGtion ofa king de jure,and a king de facto began to be firt t f 
taken; in order to indemnify fuch as had fubmitted to the late , 
eftablifhment, and to provide for the peace of the kingdom by ! 
confirming all honours conferred, and all acts done, by thofe whe | 
were now Called the ufurpers, not tending to the difherifon ol 
the rightful heir. In ftatute 1 Edw. IV. c. 1. the three Hear 
are ftiled, “‘ late kings of England fucceflively in dede, and not 
< of ryght.” And, in all the charters which I have met’ ‘with a 
king ski an wherever he has occafien to fpeak of any of the 
| line 


i 
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line of Lancafter, he calls them “ muper de faclo et non de jure, 
'* reges Anghae.” — 


Epwarp IV left two fons and a daughter; the eldeft of 


‘which fons king Edward V, enjoyed the regal dignity for a very 


fhort time, and was then depofed by Richard his unnatural uncles 
who immediately ufurped the royal dignity, having previoully 


infinuated to the populous a fufpicion of baftardy in the children 


of Edward IV, to make a fhew of fome hereditary title: after — 


which he is generally believed to have murdered:his two ne- 


phews; upon-whofe death the right of the crown devolved te 


their fifter Elizabeth. 


“Tue tyrannical reign of king Richard III gave occafion to 


“Henry Earl of Richmond to affert his title to the crown. A title 

the moft remote and unaccountable that was ever fet up, and 
which nothing could have given faccefs to, but the univerfal de- 
teftation of the then ufurper Richard. For, befides that he claimed 
cunder adefcent from John of Gant, whofe title was now exploded, 
the claim (fuch as it was) was through John earl of Somerfet, a 
baftard fon, begotten by John of Gant upon Catherine Swinford. 


It is true, that, by an act of parliament 20 Ric. Il, this fon was, 


with others, legitimated and made inheritable to all lands, offices, 


and dignities, asif he had been born in wedlock: but fill, with 


an exprefs refervation of the crowny ‘‘ excepta dignitate, regali'.” 


NotwitusTanpineall this, immediately after the battle 
of Bofworth field, he affumed the regal dignity ; the right of the 
‘crown then being, as fir Edward Coke exprefsly declares’, in 
Elizabeth, eldeft daughter of Edward IV: and his pofleflion was 


eftablifhed by parliament, holden the firft year of his reign. In the 
act for which purpofe, the parliament feems to have copied the 
caution of their predeceffors in the reign of Henry IV: and there-_ 
fore (aslord Bacon the hiftorian of this reign obferves) carefully 
avoided any recognition of Henry VII's right, which indeed was 

+ none 
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none at all; and the king would not toe it i way of new laa 
or ordinance, whereby a right may feem to be created and con: 
ferred upon him; and therefore a middle way was rather chofeag | 
by way (as the noble hiftorian exprefles it) of e/fablifbment, and | 
that under cevert and indifferent words, “ that the inheritance of 
© the crown fhould re/t, remain, and abide in king Henry VI onal | 
«© the heirs of his body :” thereby providing for the future, and | 
at the fame time acknowleging his prefent pofleflion ; but not | 
determining cither way, whether that poffeflion was de jure or de} i 
fatto merely. However he foon after married Elizabeth of York, 
the undoubted act of the’ conqueror, and thereby cathe as i 


Whereupon ae act made in his favour was fo much difregarded, 
that it never was prntaas in our ftatute books. Gel RS pps 


Henry the eighth, the iffue of this marriage, fucceeded to | 
the crown by clear indifputable hereditary right, and tranfmitted | 
at to his three children in fucceflive order. Butin his reign we | 
at feveral times find the parliament bufy in regulating the fucs | 
ceffion to the kingdom. And, firft, by ftatute 25 Hen, VIII. c. 12, | 
«which recites the mifchiefs, which haye and may enfue by di 4 
puted titles, becaufe no perfect and fubftantial provifion hat 
been made by law concerning the fuccefiion ; - and then enaé 
that the crown fhall be entailed to his majefty, and the fons o 
heirs males of his body ; ; ane in default a ge fons to the lad 


gitimacy by the divorce of her mother queen y Catherine and a 
the lady Elizabeth’s heirs of her body; and fo on “from iffue ] 
female to iffue female, and the heirs ‘of their bodies, by courfe 
of inheritance according to their ages, as the crown of England. 
hath been accuftomed and ought to go, in café where there be heirs 
female of the fame: and in default of iffue female, then to th 
king’s right heirs for ever. This fingle ftatutei is an ample I 


of Y the four pofitions we at firft fet out with. 
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. Bur, upon the king’s divorce from Ann Boleyn, this fatute 
was, with regard to the fettlement of the crown, repealed by fta- 
‘tute 28 Hen: VIII. c. 7. wherein the lady Elizabeth 1s alfo, as well 
as the lady Mary; baftardized, and the crown fettled on the kin 2’s 
‘children by queen Jane Seymour, and his future wives ; and, in 
-defeé of fuch children, then with this remarkable remainder, to 
fuch perfons as the king by letters patent, or lait will and tefta- 
ment, fhould limit and appoint the fame. A vaft power; but, 
notwithftanding, as it was regularly velted in him by the fupreme 


power was never carried into execution ; for by flatute 35 Hen. 
'Vill.c. 1. the king’s two daughtersare legitimated again, and the 
crown is limited to prince Edward by name, after that to the 
lady Mary, and then to the lady Elizabeth, and the heirs of their 
refpective bodies ; which fucceflion took elect accordingly, being 
indeed no other than the ufual courfe of the law, with regard to 
the defcent of the crown. : ! 


: Bur left there fhould remain any doubt in the minds of the 
people, through this jumble of ads for Hmiting the fucceflion, 
by ftatute i Mar. p. 2. c. 14 queen Mary’s hereditary right to the 
throne is acknowleged and recognized in thefe words: “ the 
& crown of thefe realms is moft lawfully, juftly, and rightly de/- 
' cended and come to the queen’s highnels that now is, being the 
© very, true, and undoubted heir and inheritrix thereof.” And 
4eain, upon the queen’s marriage with Philip of Spain, in the 
ftatute which fettles the preliminaries of that match‘, the here- 
ditary right to the crown is thus afferted and declared: “ as 


‘* touching the right of the queen’s inheritance in the realm and | 


‘¢ dominions of England, the children, whether tale or female, 
« fhall fucceed in them, according to the known laws, ftatutes, 
“ and cuftoms of the fame. Which determination of the par- 
liament, that the fucceflion /4a// continue in the ufual courfe, 

;. MER? feems 
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legiflative authority, it was therefore indifputably valid. But this . 
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feems tacitly to imply a power of new-modelling and altering | 
it, in cafe the legiflature had thought proper. 74 


_ On queen Elizabeth’s acceflion, her right is recognized in filk | 
flronger terms than her fifter’s ; the parliament acknowleging “) |) 
<< that the queen’s highnefs is, and in very deed and of moft mere | 
right ought to be, by the laws of God, and the laws and fta- | 
& tutes of thisrealm, our moft lawful and rightful fovereign liege’ | 
¢ Jady and queen; and that her highnefs is rightly, lineally, and i 
< lawfully defcended and come of the blood royal of this realm | 
« of England; in and to whofe princely perfon, and to the heirs | 
* of her body lawfully to be begotten, after her, the imperial | 
« crown and dignity of this realm doth belong.’ And in the | 
fame reign, by itatute 13 Eliz. c. 1. we find the right of parlias | 
ment to direét the fucceflion of the crown aflerted in the moi 4 j 
explicit words. ‘“ Hf any perien fhall hold, affirm, or maintain | 
«¢ that the common laws of this realm, not altered by parliament; | 
-& ought not to direét the right of the crown of Erigland ; or that * 
« the queen’s majefty, with and by the authority of parliament, | 
«is not able to make laws and ftatutes of fufficient force and va- | 
« Jidity, to limit and bind the crown of this realm, and the. e } 
« {cent, limitation, inheritance, and government thereof ;—fucl a 
«© perfon, fo holding, affirming, or maintaining, fhall during the | 
«¢ life of the queen be guilty of high treafon ; and after her de- . 
<< ceafe fhall be guilty of a mifdemefnor, and forfeit his goods and J 
«« chattels.” 2. 


il 
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Own the death of queen Elizabeth, without iffue, the line of q 
Henry VIII became exting. It therefore became neceflary to re- 
eur to the other iffue of Henry VII, by Elizabeth of York his 
queen : whofe eldeft daughter Margaret having marred James __ 
IV king of Scotland, king James the fixth of Scotland, and of. 
England the firft, was the lineal defcendant from that alliances | 
So that in his perfon, as clearly as in Henry VIII, centered allthe 
claims of different competitors from the conqueft downwards, he _ 
. being — 
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| being indifputably the lineal heir of the conqueror. And, what 
is fill more remarkable, in his perfon alfo centered the eet ofthe 
Saxon monarchs, which had been fufpended from the conqueft 
till his acceflion. For, as was formerly obferved, Margaret the 
fifter of Edgar Atheling, the daughter of Edward the outlaw, 
and grand- daughter of yet sane Ironfide, was the. perfon in 


whom the hereditary right of the Saxon kings, fuppoling it not 


| abolifhed by the ede refided. She married Malcolm king 


of Scotland; and Henry Il, by a defcent from Matilda their 
daughter, is generally called the reftorer of the Saxon line. But 
it muft be remembered, that Malcolm by his Saxon queen had 
fons as well as daughters; and that the royal family of Scotland 
from that time downwards were the offspring of Malcolm and 


| Margaret. Of this royal family king James the firlt was the di- 


rect lineal heir, and therefore united in his perfon every poflible 
claim by hereditary right to the Englifh as well as Scottifh throne 


being the heir both of ‘Egbert and William the conqueror. 


Awp it isno wonder that a prince of more learning than wif- 
dom, who could deduce an hereditary title for more than eight 


hundred years, fhould eafily be taught by the flatterers of the 
times to believe there was fomething divine in this right, and 


that the finger of providence was vifible in it’s prefervations 


‘Whereas, though a wife inftitution, it was clearly a human in; 
‘ftitution ; andthe right inher ent in him no natural, but a pofitive, 
_ Tight. Mae in this and no other light was it fen by the Eng- 


lith parliament ; who by ftatute 1 Jac. I.c. 1. did “ recogmze 
“‘ and acknowlege, that immediately upon He difolnnen ie de- 
“: ceafe of Elizabeth late queen of England, the imperial crown 
«¢ thereof did by inherent birthright, and lawful and undoubted 
¢¢ fucceffion, defcend and come to his moft excellent majefty, as 
“ being only, juftly, and lawfully, next and fole heir of the 
‘© blood royal of this realm.”” Not a word here of any night im- 
mediately derived from heaven: which, if it exifted any where 
muft be fought for among the aborigines of the ifland, the an- 

tient 
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tient Britons; among whofe princes indeed fome have gone t 
fearch it for him™. 


we 


* 
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But, wild and abfurd as the doétrine of divine right moft un+ 
doubtedly is, it is fill more aftonifhing, that when fo many hu? |) 
man hereditary rights had centered in this king, his fon and heir 
king Charles the firft fhould be told by thofe infamous judges, | 

who pronounced his unparalleled fentence, that he was an elective || 
prince; elécted by his people, and therefore accountable to them | 
in his own proper perfon, for his conduct. The confufion, in- | 
ftability, and madnefs, which followed the fatal cataftrophe of | 
that pious and unfortunate prince, will be a ftanding arcument it 
favour of hereditary monarchy to all future ages ; as they proved |’ 
at laft to the thén deluded people: who, in order to recover that | 
peace and happinefs which for twenty years together they had. | 
fof, in afolemn parliamentary convention of the fates reftored | 
the right heit of the crown. And in the proclamation for that | 
» purpofe, which'was drawn up and attended by both honfes*; they 
declared, ‘* that, according to their daty and allegiance, they did © 
« heartily, joyfully, and unanimoufly acknowlege and proclaim, i 
ee that immediately upon the deceafe of our late fovereign lord | 
& king Charles, the imperial crown of thefe realms did by inhes [ 
é rent birthrightand lawfuland undoubted fucceflion défcendand 
é& come to his moft excellent majefty Charles the fecond, as being 

' & lineally, juftly, and lawfully, next heir of the blood royal of this i 
“realm: and thereunto they moft humbly and faithfully did fub- 
*& mit and oblige themfelves; their heirs, and pofterity for ever? | 


pata a aD 
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og SA T think it clearly appears, from the higheft ee 
_ this nation is acquainted with, that the crown of England hath | 


been ever an hereditary crown ; though fubject to limitations by , 
‘parliament. The remainder of this chapter will confit princi | 


aan pally 

; 
w Elizabeth of York, the mother of queen defcent from Gladys only fitter to Lewellin | 
Margaret of Scotland, was heirefs of the ap Jorwerth the great, had the true right t# | 
houfe of Mortimer. And Mr Carte obferves, the principality of Wales. iii. 705. | 
thax thé houfe of Mortimer, in virtue ‘of it’s x Com. Journ, 8 May 1660. , | 
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pally of thofe inftances, wherein the parliament has afferted or 
exercifed this right of altering and limiting the fucceilion: a right 
which, we have feen, was eo exercifed and aflerted in ihe 
reigns of Henry IV, Henry Vu, Henry VIII, queen Mary, and 
_gueen Elizabeth. 


Tue firk inftance, in point of time, is the famous bill of ex- 
clufion, which raifed fuch a ferment in the latter end of the reign 

of king Charles the fecond. It is well known, that the purposs 
of this bill was to have fet afide the king’s brother and prefump- 
tive heir, the duke of York, from the fucceflion, on the fcore 
of his being a papift; that it pafled the houfe of commons, but 
was rejected by thelords ; the king having alfo declared-beforehand 
that he never would be LEHI: to conten’ toit. And from this 


tranfaction we may collect two things: 1. That the crown was — 


pniverially acknowleged to be pia aera ; and the inheritance in- 
defeafible unlefs by par liament ; ; elfe it had been neediefs to pre- 
| fer fuch a bill. 2. That the parliament had a power to have de- 
| feated the inheritance ; elfe fuch a bill had been ineffectual. The 
_commons acknowleged the her editary right then fubfi iting ; and 
the lords did not difpute the power, but Tetele the propriety,’ of 
an exclufion. However, as the bill took no effect, king James the 
fecond fucceeded to the throne of his anceftors; and might have 
enjoyed it during the remainder of his life, but for his own in- 
fatuated netitis which (with eae concurring circumftances) 
br ought on the revolution i in 1688, a 


* 


RIN 


Tue enue ground and principle, upon which that memorable 
_ event proceeded, was an entirely new cafe in politics, which had 
never before happened in our hiftory ; the abdication of the reign- 


ing monarch, and the vacancy of the throne thereupon. It was. 
~ nota Rests of the right of fucceffion, and a new limitation 


of the crown, by the king and both houfes of parliament : it was 
the act of the nation alone, upon a conviction that there was no 
‘King i in being. For in a full aflembly of the lords and commons, 
Metin convention upon the fuppolition of this vacancy, both 
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houfes* came to this refolution ; ** that king James the fecond, 
“¢ having endeavoured to {ubvert theconftitution of the kingdom 
by breaking the original contract between king and people ; 
and, by the advice of jefuits and other wicked peeiaties having 
¢c eae the fundamental laws; and having withdrawn himfelf 
s¢ out of this kingdom; has tiated the government,and that the 
% ch one is thereby vacant.” Thus ended ‘at once, by this fudden 
and unexpected vacancy of the throne, the old line of fucceffion ; : 
which from the conquef had lafted above fix hundred years, and | 
from the union of the heptarchy in king Egbert almoft nine hun- i, |i 
dred. The facts themfelves thus appealed to, the king’s endea- 
wours to fubvert the conftitution by breaking the original contract, jab] | 
his violation of the fundamental laws, and aig withdrawing him- 
felf out of the kingdom, were evident and notorious: and ‘them 
confequences drawn from thefe facts (namely, that they amounted — 
to an abdication of the oe amen : which abdication did not — 
affe& only the perfon of the king himfelf, but alfo all his heirs, > 
and rendered the throne abfolutely and completely vacant) it a. 
belonged to our anceftors to determine. For whenever a quef- 
tion arifes between the fociety at large and any magiftrate vefted — 
with powers originally delegated by that faciceye it muft be 
decided by the voice: of the fociety itfelf: there is not upon bf 
earth any other tribunal to refort to. And that thefe confequen+ — 
ces were fairly deduced from thefe faéts, our anceftors have fo- 
temnly determined, in a full parliamentary convention repre- : 
fenting the whole fociety. The reafon upon which they deci- — 
ded may be found at large in the parliamentary proceedings of 


the times; and may be Faritict of inftructive amufement for us 
to contemplate, as a fpeculative point of hiftory. But care mutt | 
be taken not to carry this enquiry farther, than merely for inftruc- | 
tion oramufement. The idea, that the confciences of pelea ig 
» swere concerned in the rectitude of their anceftors’ decifions, gave 
birth to thofe dangerous political herefies, which fo long diftracted 
the ftate, but at length are all happily extinguihed. I therefore 
rather chufe to confider this great political meafure, upon the fo- 
ae 
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lid footing of authority, than ta reafon in it’s favour from it’s juf- 


tice, moderation, and expedience: becaufe that might imply a 
right of diffenting or revolting from it, in cafe we fhould think 
it to have been unjuft, oppreflive, or inexpedicnt. Whereas our 
anceftors having moft indifputably a competent jurifdiction to de- 
cide this great and important queftion, and having in fact deci- 
ded it, itis now become ourduty at this diftance: of time to ac- 
quiefce in their determination ; being born under that eftablith- 
ment which was built upon this foundation, and obliged by every 
tie, religious as well as civil, to maintain it. 

\ 

But, while we reft this fundamental tranfaction, in point of 
authority, upon grounds the leaft liable to cavil, we are bound 
both in juftice and gratitude toadd, that it was conducted with 
a temper and moderation which naturally arofe from it’s equity; 
that, however it might in fome refpects go beyond the letter of 
our antient laws, (the reafon of which will more fully appear 
hereafter’) it was agreeable to the fpirit of our conftitution, and 
the rights of human nature; and that though in other points 
(owing to the peculiar circumftances of things and perfons) it 


_ was not altogether fo perfect as might have been withed, yet from 


hence a new xracommenced, in which the bounds of  preroga- 
tive and liberty have been better defined,the principles of govern- 
ment more thoroughly examined and underitood, and the rights 
of the fubject more explicitly. guarded by legal provifions, than 
in any other period of the Englifh hiftory. In particular, it is 
worthy obfervation that the convention, in this their judgment, 
avoided with great wifdom the wild extremes into which the vi- 
fionary theories of fome zealous republicans would have led them. 


They held that this mifconduét of king James amounted to an 


endeavour to fubvert the conftitution, and not to an actual fubver- 


fion, or total diffolution of the government, according to the 


"principles of Mr Locke*: which would have reduced the fociety 


almoft to a flate of nature ; would have levelled all diftinctions 


of honour, ranks, offices, and property ; would have annihilated 


i. the . 


z See chap. 7.  & Ol Gov. Py 2-C> 19. 
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the fovercign power, and in confequence have repealed all pofi« ” 
tive laws; andwould have left the people at liberty to have erected 
a new fyftem of fate upon a new foundation of polity. They 
therefore very prudently voted it to amount to no more than an |. 
abdication of the government, and a confequent vacancy of the |, 
throne; whereby the government was allowed to fubfift,though | 
the executive magiltrate was gone, and the kingly office to re- 
main, though king James was no longer king’. And thus the ~ 
conftitution was kept intire; which upon every found principle 
of government mutt otherwile have fallen to pieces, had fo prin=” |) 
cipal and conftituent a part as the royal authority been abolithed, i, 
‘oreven fufpended, | | | ret 


Tus fingle poftnlatum, the vacancy of the throne, being 4 
once eftablifhed, the reft that was then done followed almoft of | 
courte. For if the throne be at any time vacant (which may i 
happen by other means befides that of abdication; as if all the | 
blood royal fhould fail, without any fucceflor appointed by parlias: | 
ment;),if, I fay, a vacancy by any means whatloever fhould hap- | 
pen, theright of difpofing this vacancy feems naturally to re- — 
fult to the lords and commons, the truftees and reprefentatives of 
the nation. For there are no other hands in which it can fo pro- i 
perly-be intrufted ; and there is a neceffity of it’s being intrufted) A 
fomewhere, elfe the whole frame of government mut be diffol- 
ved and perifh. The lords and commons having therefore deter=_ : 
mined this main fundamental article, that there was a vacancy one | 
the throne, they proceeded to fill up that vacancy in fuch manner i 
as they judged the moft proper.’ And this was done. by their de- — 
claration of 12 February 1688°,in the following manner : “ that 
<«¢ William and Mary, prince and princefs of Orange, be, ‘and be. ] 

declared king and queen, to hold the crown and royal dignity ] 

during their lives, and the life of the furvivor of them ; and 
that the fole and full exercife of the regal power be only in, | 
and executed by, the faid prince of Orange, in the names on | 
the faid prince and princefs, during their joint lives: and after | 
“their | 


4 
b Law of forfeit. 118, 119. c Com, Journ. 12 Feb. 1688. 
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¢ their deceafes the faid crown and royal dignity to be to the heirs 
é of the body of the faid princefs ; and for default of fuch iffue 
& to the princefs Anne of Denmark and the heirs of her body ; 


 & and for default of fuch iffue to the heirs of the body of the faid 
|. * prince of Orange.” , | 


PeRxuaps, upon the principles before eftablithed, the conven- 
tion might (if they pleafed) have vetted the regal dignity in a fa- 
mily intirely new, and ftrangers to the royal blood: but they were 
too well acquainted with the bencfits of hereditary fucceflion, and 
the influence which it has by cuftom over the minds of the people, 
todepart any farther fromthe antientlinethan temporary neceflity 
and felf-prefervation required. They therefore fettled the crown; 
firft on king William and queen Mary, king James’s eldeft daugh- 
ter, for their joint lives; then on the furvivor of them; and then on 


| the iffue of queen Mary: upon failure of fuch iffue, it was limited 
_ to the princefs Anne, king James’s fecond daughter, and her iffue; 
_ and laftly, on failure of that, to the iffue of king William, who 


was the grandfon of Charles the firft, and nephew as well as fon 


| in law of king James the fecond, being the fon of Mary his eldeft 


Gfter. This fettlement included all the proteftant pofterity of king 
Charles I, except fuch other iffue as king James might at any time 
have, which was totally omitted through fear ofa popith fuccef- 
fion. And this order of fucceffion took effect accordingly. 


Turse three princes therefore, king William, queen Mary; 
and queen Anne, did not take the crown by hereditary right or » 
defcent, but by way of donation or purcha/e, as the lawyers call 
it; by which they mean any method of acquiring an eftate other- 
wife than by defcent. The new fettlement did not merely confift 


an excluding king James, and the perfon pretended to be prince 


of Wales, and then fuffering the crown to defcend in the old he- 
_reditary channel: for the ufual courfe of defcent wasin fomein- | 
ftances broken through ; and yet the convention ftill kept it in 
their eye, and paid a great, though not total, regard to it. Let 


: us fee how the fucceflion would have ftood, if no abdication had | 
We ako earn : hap-— 
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happened, and king James had left no other iffue then his two 
daughters queen Mary and queen Anne. It would have ftood 
thus : queen Mary and her ifflue; queen Anne and her iffue ; king 
William and his iffue: Butswe may remember, that queen Mary 
was only nominally queen, jointly with her hufband king William, 
who alone had the regal power; and king William was perfonally | 
preferred to queen Anne, thongl: his iffue was poftponed to hers. | 
Clearly therefore thefe princes were fucceflively in poffeffion of — || 
_the crown by a title different from the ufual cotrfe of defcent. ? 
si 
_ Ir was towards the end of king William’s reign, when all | 
hopes of any furviving iffue from any of thefe princes died with |, 
the duke of Glocefter, that the king and parliament thought itm 
neceflary again to exert their power of limiting and appointing — 
she fucceflion, in order to prevent another vacancy of the throne; | 
which mut have enfued upon their deaths, as no farther provi- — 
Gon was made at the revolution, than for the iflue of king Wil- 
liam, queen Mary, and queen Anne. ‘The parliament had pre<~ i 
wioully by the flatute of 1 W, & M. ft. 2.c. 2. enacted, fhat every 7} 
perfon who fhould be reconciled to, or hold communion with, - 
the fee of Rome, fhould profefs the popifh. religion, or fhould. : 
marry a papilt, thould be excluded and for ever incapable to ins) 
herit, poilefs, or enjoy, the crown ; and that in fuch ‘cafe the’ * 
people fhould be abfolved from their allegiance, and the crown, 
fhould defcend to fuch perfons, being proteftants, as would havé | 
inherited the fame, in cafe the perfon fo reconciled, holding com- | 
munion, profefling, or marrying, were naturally dead. To ack | 
therefore confiftently with themfelves, and at the fame time pay | 
a3 much regard to the old hereditary line as their former refolu- 
¢ions would admit, they turned their eyes on the princefs Sophia, 
eleétre{s and dutchefs dowager of Hanover, the moft accomplifhed © ' 


princes of her age*. For, upon the impending extinction of the | 
_pro= , 


ce Sandford, in his genealogical hiftory, mia, fays, the firft was reputed the mone 4 
publithed A.D. 1677, {peaking (page 535) learned, the fecond the greatcft artift, and 
of the priacefles Elizabeth, Louifa, and the laft one of the moft accomplifhed ladies 
Sophia, daughters of the queen of Bohe- in Europe. 
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proteftant pofterity of Charles thie fir, the old law of regal def- 
cent dircéted them to recur to the defcendants of James the firft; — 
and the princefs Sophia, being the youngeit daughter of Elizabeth 
queen of Bohentia; who was the daughter of James the firit, 
was the neareft of the antient blood royal, who was not incapa- 
citated by profefling the popifh religion. On her therefore, and 
the heirs of her body, being proteftants, the remainder of the 
crown, expectant on the death of king William and queen Anne 
without iflue; was fettled by flatute 12 & 13 W. Hil. c.2. And 
at the fame time it was enacted, that whofoever fhould hereafter 
come to the poffeflion of the crown fhould join in the commu: 
ion of the church of England as by law eitablifhed, 


_ Turs is the laft limitation of the crown that has been made 
by parliament : and thefe feveral actual limitations, from the time 
of Henry IV to the prefent, do clearly prove the power of the 
king and parliament to new-model or alter the fucceflion. And 
indeed it is now again made highly penal to difpute it; for by 
the ftatute 6 Ann. c, 7. it isyenacted, that if any perfon mali- 
- cioufly, advifedly, and directly, fhall maintain by writing or 
printing; that the kings of this realm with the authority of par- 
- Jiament are not able to make laws to bind the crown and the def- 
cént thereof, he fhall be guilty of high treafon; or if he main- 
tains the fame by only preaching, teaching, or adviled {peaking 
he fhall incur the penalties of a praemunire. av 


Tue princefs Sophia dying before queen Anne, the inhares 
| Ep p ying q 
ance thus limited defcended on her fon and heir king George the 
firkt ; and, having on the death of the queen taken, effect in his 
perfon, from him it defcended to his late majelty king George 
the fecond ; and from him to his grandfon and heir, our prefent 
3 ‘a ; “ a : a ° “a a 
gracious fovereign, king George the third. 
Hence itis eafy to collect, that the title to the crown is at 
prefent hereditary, though not quite fo abfolutely hereditary as 
formerly: and the common ftock or anceftor, from whom the def: 
Dd cent 
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cent mut be derived, is alfo different. Formerly the common 

ftock was king Egbert; then William the conqueror; afterwards | 
in James the firft’s time the two common ftocks united, and fo 

continued till the vacancy of the throne in 1688: now itis thé | 

in whom the inheritance was vefted by the new 

the | 
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_ Awd in this dve medium confilts, I apprehend, the true con- © 
Witutional notion of the right of fucceffion to the imperial crown | 
of thefekingdoms. The extremes, between which it fteers, are ii || 
each of them equally deftructive of thofe ends for which focieties | 
‘were formed and are kept on foot. Where the miagiftrate, upom 
every fucceflion, is elected by the people, and may by the exprefy — 
provifion of the laws be depofed @f not punifhed) by his fubjects, 7 
this may found like the perfection of liberty, and look well — 


enough when delineated on paper ; but in practice will be ever - 
productive of tumult, contention, and anarchy. And, on the 
other hand, divine indefeafible hereditary right, when coupled — 


with the doétrine of unlimited paffive obedience, is furely of all i 


i 
“ronftitutions the moft thoroughly flavith and dreadful: But when — 
fuch an hereditary right, as our laws have created and vefted in 
the royal ftock, is clofely interwoven with thofe liberties, which, — 
we have feen ina former chapter, are equally the inheritance of 
the fubject; this union will form a conftitution, in theory the moft _ 
beautiful of any, in practice the moft approved, and, I truft, in — 
duration the mof permanent. It was the duty of an expounder i 
of our laws to lay this conftitution before the ftudent in it’s true 
and genuine light: it is the duty of every good Englifhman to” 
underftand, to revere, to defend it. ae - 
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CHAPTER THE FOURTH, 


OF THE KING'’s rovat FAMILY: 


family, regarded by the laws of England, is the queen. 


Tue queen of England is either queen regent, queen con/ort, 


or. queem dowager. The queen regent, regnant, or fovereign, is 
the who holds the crownin herownright; as the fri (and per- 
haps the fecond) queen Mary, qucen Elizabeth, and queen Anne; 
, and fuch a one has the fame powers, prerogatives, rights, dipni- 
ties, and duties, as if fhe had been a king. This was aulérved 
in the entrance of the laft chapter, and is exprefsly declared by 


| flatute 1 Mar. 1. ft. 20.0, tabbut the queen confort is the wife of 


the reigning king ; and fhe by virtue of her marriage is partici- 
pant of divers Prerogattyes above other women’. ie ; 
AN D, firft, fheis a ancihs perfon, exempt and difting fr om 
the king ; and not, like other married women, fo clofely con- 
nected as to have loft all legal or feparate exiftence fo long as the 
"marriage continues. For the queen is of ability to purchafe lands, 
and to convey them, to make leafes, to grant copyholds, and do 
other acts of ownerfhip, without the concurrence of her lord; 


which no other married woman can do?: 3 privilege as old as ‘the ° 
. D dz Saxon 
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HE firft and moft confiderable branch of the king’s royal. 
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Saxon aera’. She is alfo capable of taking a grant from the king, 
which no other wife is from her hufband; and in this particular 
the agrees with the Augufia, or piiffima regina conjux divi impera- 
toris of the Roman laws; ‘who, according to Juftinian’, was 
equally capable of making a grant to,, and receiving one from, the 
emperor. The queen of England hath feparate courts and officers 
diftiné: from the king’s, not only in matters of ceremony, but even 
of law; and her attorney and folicitor general: are intitled to a 
place within the bar of his majeity’s courts, together with the 
king’s counfel’. She may likewife fue and be fued alone, with: — 
out joining her hufband. ‘She may alfo have a feparate property a) 
in goods as well as lands, and has a right to difpofe of them by — 
will. In hort, fhe isin all legal proceedings looked upon as a 
feme fole, and not as afeme covert; as a fingle, not as a mar- | 


il 
¢ | 
») 


Ged woman’. For which the reafon’given by fir Edward Coke* / 
*isthis: becaufe the wifdom of the conamon law would not have i i 
the king (whofe continual care and ftudy 1s for the public, and | 
circa ardua regni) to be troubled and difquieted on account of his | 
~wife’s domeftic affairs; and therefore it velts in the queen ny. | 
power of tranfacting her own concerns, without the intervention 
of the king, asif the was an unmarried. woman, 7) a 


tons 


rs i 
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Tue queen hath alfo many exemptions, and minute prerogas 


tives. For inftance: fhe pays no toll®; nor is fhe liable to any i 
 amercement in any court’. But in general, unlefs where thelaw ' 
‘has exprefsly declared her exempted, fhe is upon the fame footing | 
with other fubjécts ; being'to all intents and purpofes the king’s a i 
fubjeét, and not his equal in like manner as, in the imperial“ 
law, ‘i Augufta legibus Joluta non Fee ee oe Sh a 
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Tue queen hath alfo fome pecuniary advantages, which form — | 


her a diftiné revenue: as, in the firft place, fhe-is intitled to aa | 


; 


c Seld. Jan. Angl. y. 42- ¢ Co. Litt. 133. 
a Codivy. 16.26. 8 i Finch. L. .i85. 
e Seld, tit. hon. 1.6. 7- i Ff a.3. "31. 

f Finch. L. 86. Co. Litt. 1330 i 
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antient perquifite called queen-gold or aurum reginae ; whichis a 
royal revenue, belonging to every queen confort during: her mar- 
riage with the king, and’due from every perfon who hath made. 
a voluntary offering or fine to the king, amounting to ten marks 
or upwards, for andin confideration of any privileges, grants, 
licences, pardons, or other matter of royal favour conferred upon 
him by the king: and it is due in the proportion of one tenth 
part more, over and above the intire offcring or fine made to the 
king ; and becomes an actual deht of record to the queen’s ma- 
jefty bys the mere recording of the fine’. As, if an hundred 
marks of filver be given tothe king for liberty to take in mort- 
main, or: to have a fair, market, park, chafe, or free warren: 
there the queen is intitled to ten marks in filver, or (what was 
formerly an equivalent denomination) to one mark in gold, by 
the name of queen-gold, or aurum reginae'. But no fuch pay-' 
ment is due for any aids or fubfidies granted to the king in par- 
liament or convocation ; nor for fines impofed by courts on of- 
fenders, againft their will; nor for voluntary prefents to the king, 
without any confideration moving from him to the fubject ; nor 
for any fale or contract whereby the prefent revenues or pofief- 
fions of the crown are granted away or diminifhed”. 


e 


“Tue original revenue of our antient queens, before and foon 
after the conqueft, feems to have confifted in certain refervations 
or rents out of the demefne lands of the crown, which were ex- 
prefsly appropriated to her majefty, diftinct from the king. It is 
frequent in domefday-book, after fpecifying the rent due to the. 
crown, to add likewife the quantity of gold or other renders re- 
ferved to the queen*. Thefe were frequently appropriated to par- 
ticular purpofes; to buy wool for her majefty’s ufe°, to site vee 


K Pryn. Aur, Reg. 2. fuetad. ut praepofitus manerii venente doming 
Liz Rep. 21. 4 Inft. 358. | fua (regina) in maner. praefentaret et x vu 
m Ibid. Pryn. 6. Madox. hift. exch. 243, ovas denar. wut effet ipfa acto animo. Pryn. 
a Bedeford/cire. Maner. Leftone redd. per Append. to dur. Reg. 2, 3- 3 * * 
annum xxi lib. de: ad opus reginae ii ungias o caufa coadunands lanam reginae. Domeid., 
— Herefordfiire. In Lené, &c. con~  {bid. 


2} 
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oyl for her lamps”, or to furnith her attire from head to foot*, 
which was frequently very coftly, as one fingle robe in the fifth 
year of Henry Il ftood the city of London in upwards of four- 
fcore pounds’. A practice fomewhat fimilar to that of the eaftern 


countries, where whole cities and provinces were fpecifically af- |: 


figned to purchafe particular parts of the queen’s apparel’. And, 

for a farther addition toher income, this duty of queen-gold 1s 
fuppofed to have heen originally g eranted ; thofe matters of grace 
and favour, out of which it af beihe frequently obtained 
from the crown by the powerful interceffion of the queen. There. 
are traces of it’s payment, though obfcure ones, in the book of. 


domefday and in the great pipe-roll of Henry the firft*, : ‘In the | 


reign of Henry the cond the manner of collecting it appears tog 
have been well underftood, and it forms a diftina head in the 
antient dialogue of the exchequer"written in the time of that 


prince, and ufually attributed to Gervafe of Tilbury? From that- / 
time downwards it was regularly claimed and enjoyed by allthe 


queen conforts of England till the death of Henry VIII; though 


after the acceflion of the 7 Cudor family the collecting of it feems | ) 


to have been much neglected: and, there being no queen confort _ 
afterwards till the acceflion of James I, a period of near fixty 


years, it’s very nature and quantity became then a matter of7 


doubt: and being referred by the ‘king to the chief juftices and 


chief barony fies report of it was fo very. unfavourable”, that his ” - 


confort queen Anne(though fhe claimed it) yet never thought — 


proper to exactit. In 1635; 11 Car. 1, a time fertile of expe- 5 


dients for raifing money upon dormant precedents in our old 
j recon 


‘p Civitas Lundon, Pro oleo ad lampad. re- modo ; 
ginae. (Mag. rot. pip. temp. Hen. II. ibid.) beat, hacc in collum, haec in crines, Ge. (Cite 

q Vicecomes Berkefcire xvi 1. pro cappa re- in Verrem. lib. 3. cap. 33.) 
ginae. (Mag. rot. pip. 19—22 Hen. FI. ibid. ) 
Civitas Lund. cordubanario reginae xx s. (Mag. Aur. Reg. Append. 5. 
Kot. 2 Hen. If. Madox. hift. exch. 419.) 

x Pro roba ad opus reginae, quater xxl. & 
vi 5. viii d, (Mag. Rot. 5 Hen. II. ibid, 250.) 

s Solere aiunt barbaros reges Perfarum ac 
Syrorum uxonibus civitates attribuere, hoc 


w Mr Prynne, with fome appearance of 


very fuperficial. (dur. Regr. 125.) 


wei 


baec civitas mulieri redimiculum prace ° 


t See Madox Difceptat. epiftolar. 14. yale i 
Waa a2 6. 4 


reafon, infinuates, that their refearches were 
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records (of which fhip-money was a fatal inftance) the king, at 
the petition of his queen Henrietta Maria, iffued out his writ 
for levying it: but afterwards purchafed it of his confort at the 
price of ten thoufand pounds; finding it, perhaps, too trifling 
and troublefome to levy. . And when afterwards, at the reftora- 
tion, by the abolition of the military tenures, and the fines that 
were confequent upon them, the little that legally remained of 
this revenue was reduced to almoft nothing at all, in vain did 
Mr Prynne, by a treatife which does honour to his abilities as a 
painful and judicious antiquarian, endeavour to excite queen 
Catherine to revive this antiquated claim. 


_ANoTHER antient perquifite belon gin g to the queen confort, 
mentioned by all our old writers *, and, therefore only, worthy 
notice, is this: that on the taking of a whale on the coafts, which 
is a royal fith, it fhall be divided between the king and queen ; 
the head only being the king’s property, and the tail of it the 
queen’s. ‘* De fturgione obfervetur, quod rex illum bhabebit inte- 
“ grum: de balena vero fufficit, fi ren habeat caput, et regina 
“¢ caudam.”’ The reafon of this whiinfical divifion, as afligned by 
‘¢ our antient records”, was, to furnish the queen ’s wardrobe with 
“ whalebone. 


-Bur farther: though the queen is in all refpects a fubject, 
yet, in point of the fecurity of her life and perfon, fhe is put on 
the fame footing with the king. It is equally treafon (by the 
ftatute 25 Edw. III.) to compafs or imagine the death of our lady 
the king’s companion, as. of the king himfelf ; and to violate, or 
defile, the queen confort, amounts to the ae high crime; as 
well.in the perfon committing the faét, as in the queen herfelf, 


if confenting. .A law of Henry the eighth * made it treafon alfo 


for any woman, who was not a virgin, to marry the king without 


“informing him RU ReAE:? but this law was foon.after repealed ; it 


trefpafling too ftrongly, as well on natural juitice, as female, mo- 
* defty. 


fe Bratton. I. 3. ¢. 3. Britton, c. 17. Flet. y Pryn. Aur. Reg. 127. 
lt. ty ASG AG a z Stat. 33 Hen. VIII. ¢, 21. 


“facceflion to the crown is not thereby endangered. Yet fill; pro- 
dignitate regali; 10 Man can Marry a queen dowager without fpe-_ 


an 6 Hen. VI, though the ftatute be not in print. But fhe; though 


-prother to king Edward the firft, maintained an action of dower 
= 
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Hefty. If however the quéen be accufed of any fpecies of tfeafon, 
fhe fhall (whether confort or dowager) be tried by the peers of .| 
parliament, as queen Ann Boleyn was in 28 Hen. VIE. 
Tur hufband of a queen fegnant, as prince George of Den- |: 
mark was to queen Anne, is her fabject ; and may be guilty of | 
high treafon againft her: but, in the inftance of conjugal fidelity” 
he is not fubjeéted to the fame penal refirictions: For which the | 
reafon feems to be, that,jif a queen confort 1s unfaithful to the | 
royal bed, this may debafe or baftardize the heirs to the crowns | 
put no fuch danger can be confequent on the infidelity of the | 
hufband to a queen regnant. ~ | 
A QuEEN dowager is the widow of the king, and as fuch” i 
enjoys moft of the privileges belonging to her as queen confort: f 
Butit is not high treafon to confpire her death ; or to violate het 
chaftity, for the fame reafon as was before alleged, becaufe thew 


cial licence from the king, on pain of forfeiting his lands and_ 
goods. ‘This fir Edward Coke* tells us was enacted in parliament | 
an alien born, fhall ftill be intitled to dower after the king’s de- 
mife, which no other alien is®. A queen dowager, when mar-_ * 
ried again to a fubject, doth not lofe her regal dignity, as peereffes 
dowager to their peerage when they marry commoners. Fort 
Katherine, queen dowager of Henry V, though fhe married a 
private gentleman, Owen ap Meredith ap Theodore, commonly 
called Owen Tudor; yet, by the nanie of Katherine queen of 
England, maintained an action againft the bithop of Carlifle. 
And fo the queen dowager of Navarre marrying with Edmond, 


by the name of queen of Navarre es ie a 
} an 


4 2Inft. 18. See Riley’s Plac. Parl. 672. c 2 Inft. 50. 
b Co. Litt. 31- 
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_ Tue prince of Wales, or heir apparent to the crown, and alfo 
_ his royal confort, and the princefs royal, or eldeft daughter of the 
_ king, are likewife peculiarly regarded by the laws. For, by fta- 
tute 25 Edw. III, to compafs or confpire the death of the former, 
_ or to violate the chaftity of either of the latter, are as much high © 
treafon, as to confpire the death of the king, or violate the chaf- 
tity of the queen. And this upon the fame reafon, as was before 
given ; becaufe the prince of Wales is next in fucceflion to the 
crown, and to violate his wife might taint the blood royal with 
_ baftardy : and the eldeft daughter of the king is alfo alone inhes 
ritable to the crown, int failure of iffue male, and therefore moré 
_ refpected by the laws than any of her younger fifters ; infomuch 
that upon this, united with other (feodal) principles, while our 
| military tenures were in force, the king might levy an aid for 
marrying his eldeft daughter, and her only. The heir apparent 
to the crown is ufually made prince of Wales and earl of Chefter, 
| by fpecial creation, and inveftiture ; but, being the king’s eldelfé 
_ fon, he is by inheritance duke of Cornw all, without any new. 
creation ‘, 


THE younger fons and daughters of the king, who are not in 
| the immediate line of fitceiioa! are little farther regarded by 
the laws, than to give them precedence before all peers and pub- 

_ lic officers as well ecclefiaftical as temporal. This is done by the 
-ftatute 21 Hen. VIII. c. 10. which enatts that no perfon, except 
the kine’s children, fhall prefume to fit or have place at the fide 
of the cloth of eftate in the parliament chamber ; and that cer- 
tain great officers therein named {hall have precedence above all 
dukes, except only fuch as fliall happen to be the king’s fon, 
brother, uncle nephew (which fir Edward Coke* explains to 
fignify grandfon or népos) or brother’s or fifter’s fon. But under 
the defcription of the king’s children his grandfons are held to be 
included, without having: recourfe to fir Edward Coke’s inter- 
Ee pretation 


a8 Rep. x. Seld, tit. of hon. 3, 5. e 4 Inf. 367. 


526 | The RicuTs Bovcdmal 


pretation of nephew : and therefore when his late majefty created 
his grandfon, the fecond fon of Frederick prince of Wales de- 
ceafed, duke of York, and referred it to the houfe of lords to _ 
fettle his place and precedence, they certified ‘ that he ought to 
' have place next to the duke of Cumberland, the king’s youngeft | 
fon; and that he might have a feat on the left hand of the cloth — 
of eftate. But when, on the acceflion of his prefent majefty, | 
thofe royal perfonages ceafed to take place as the children, and | 
ranked only as the brother and uncle, of the king, they alfo left — 
their feats on the fide_of the cloth of eftate: fo that when the | 
duke of Glocefter, his majefty’s fecond brother, took his feat in — 
the houfe of peers *, he was placed on the upper end of the earls’ 
bench (on which the dukes ufually fit) next to his royal high- 
nefs the duke of York. And in 1718, upona queftion referred | 
to all the judges by king George I, it was refolved by the opi- — 
nion of ten againft the other two, that the education and care of 
all the king’s grandchildren while minors, and the care and ap; 
probation of their marriages, when grown up, did belong of 
tight to his majefty as king of this realm, even during their fa- 
ther’s life’. And this may fuflice for the notice, taken by the 
law, of his majefty’s royal family. 


£ Lords’ Journ. 24 Apr. 1760. h Fortefc. Al. gor—4ao. 
@ Ilid. 10 Jan. 1765. 
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CHAPTER THE FIFTH, 


¢ 


HE third point of view, in which we are: to confider -the 
_king, is with regard to his councils.- For, in order to affift 
| him in the difcharge of his duties, the maintenance of his digs 
nity, and the exertion of his prerogative, the law hath afligned 
hima caagee tity of councils to advife with. 


we have already treated at lar ge. 


reditary counfellors of the crown, and may be called together 
| by the king toimpart their advice in all matters of importance 
to the realm, either in time of parliament, or, which hath been 
their principal ufe, when there is no parliament in being*. Ac- 
| cordingly, Braéton®, {peaking of the nobility of his time, fays 
they might wei be called * confules, a confulendo ; reges enim 
© tales fibi affociant ad confulendum.” And in our laws books‘ it is 
laid down, that peers are created for two reafons; 1. Ad con/fite 
| lendum, 2. Ad defendendum regem: for which reafons the law 
gives them certain great and high privileges ; 3 fuch as freedom 
_ from arrefis, &'c. even when no parliament 1s fitting: becaufe 
the law intends, that they are always aflifting the king with their 
counfel for the commonwealth ; or keeping the realm in fafety 


: by their prowefs and valour. 
Ee 2 INSTANCES 


» Oo, Lie IIo, cy Rep. 34. 9 Rep. 49. 12 Rep, 96. 
kan 8, 8s ‘ : a 


Or tHE COUNCILS seLtoncine to THE KING, 


1. Tue firft of thefe is the high court of pats whereof, 


2. SECONDLY, the peers of the realm are by their birth he- | 


ae 4 
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Instances of conventions of the peers, to advife the king, 
have been in former times very frequent ; though now fallen — 
into difufe, by reafon of the more regular meetings of parlia- © } 

ment. Sir Edward Coke‘ gives us an extract of a record, iq) 
x Hen. IV, concerning an exchange of lands between the king |! 
and the earl of Northumberland, wherein the value of each was |} 
agreed to be fettled by advice of parliament (if any fhould be ~ 
called before the feaft of St. Lucia) or otherwife by advice of the — 
grand council (of peers) which the king promifes to aflemble ant 
before the faid feaft, in cafe no parliament fhall be called. Many 4 
other inftances of this kind of meeting are to be found under’ — | 
our antient kings: though the formal method of convoking them i 
had been folong left off, that when king Charles I in 1640 iffued: } 
out writs under the great feal to call a great council ofall the — 
peers of England to meet and attend his majefty at York, pre- | 
vious to the meeting of the long parliament, the earl of Claren- 4 
don® mentions it asa new invention, not before heard of; that 
is, as he explains himfelf, fo old, that it had not been. practiced 
in fome hundred of years. But, though there had not fo long it 
before been an inftance, nor has there been any fince, of afflem- 
bling them in fo folemna manner, yet, in cafes of emergency, || 
our princes have at feveral times thought proper to call for and_ | 
confult as many of the nobility as could eafily be got together: 4] 
as was particularly the cafe with king James the fecond, after | 
the landing of the prince of Orange 3 and with the prince of 
Orange himfelf, before he called that convention parliament, - 
which afterwards called him to the throne, | | 


BesipeEs this general meeting, it is ufually looked upon to 4 


be the right of each particular peer of the realm, to demand an 
audience of the king, and to lay before him, with decency and | 


refpect, fuch matters as he fhall judge of importance to the pub- 
lic weal. And therefore, in the reign of Edward II, it was made ; { 
an article of impeachment in parliament againft the two Hugh | 

oat . | Spencers = 


dx Inf, 10, e Hift. bs 2. 
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Spencers, father and fon, for which they were banifhed the 
| kingdom, “ that they. by their evil covin would not fuffer the 
_ * great men of the realm, the king’s good countellors, to {peak 


* with the king, or tocomenear him; but only in the prefence 
«© and hearing of the faid Hugh the father and Hugh the fon, 
«© or one of them, and at their will, and according to : faon things 
<¢ as pleafed them‘.”” 


. A THIRD council belonging to the king, are, according to 
fir Paeard Coke®, his judges of the courts of law, for law mat- 
ters. And this appears frequently in our ftatutes, particularly 
14 Edw. Ill. c. 5. and in other books of law. So that when the 


| king” s council is mentioned generally, it muft be defined, parti- 


eularized, and underftood, Jecundum fubjelam materiam ; and, if 
the fubject be of a legal nature, then by the king’s council is 
underftood his eet for matters of law ; namely, his judges. 
Therefore when by flatute 16 Ric. II. c. 5. it was made a high 
offence to import into this kingdom any papal bulles, or other 
procefles from Rome ; and it was enacted, that the offenders 
fhould be attached by their bodies, and brought before the king 
and his council to anfwer for fuch offence; here, by the expref- 
fion of king’ s council, were underftood the king’s judges of his 
courts of juitice, the fubject matter being legal : this being the 
general way of interpreting the word, council”. , 


4: Bur the principal council belonging to the king is his 
privy council, which is generally called, by way of eminence, 
the council. And this, according to fir Edward Coke’s defcription 
of it ', isa noble, honorable, and reverend aflembly, of the king 


_ and tae as he wills to be of his privy council, in the kin ig’s court 

or palace. The king’s will is the fole conflituent of a privy coun- 
~ fellor; and this alfo regulates their number, which of antient 
time was twelve or thereabouts. Afterwards it increafed to fo 
i@ large a number, that it was found inconvenient for fecrefy and 


difpatch ; 
¥ 4 Inft. 53. h 3 Inft. 125, 
g 1 Inf. 110. i 4 Inf. 53. 
; ‘ 
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difpatch ; and therefore king Charles the fecond in 1679 limited 
it to thirty: whereof fifteen were to be the principal officers 
of fate, and thofe to be counfellors, virtute offictt ; and the other 
fifteen were compofed of ten lords and five commoners of the 
king’s choofing *. But fince that time the number has been much 
augmented, and now continues indefinite. At the fame time alfo, 
the antient office of lord prefident of the council was revived in 
the perfon of Anthony earl of Shaftsbury ; an oflicer, that by 
the ftatute of 21 Hen. VIil.c. to. has precedence next after the 
lord chancellor and lora treafurer. shy 


Privy countellors are made by the king’s nomination, without 
either patent or grant; and, on taking the neceflary oaths, they. 
become immediately privy counfellors during the lite of the king | 
that chufes them, but fubject to removal at his difcretion, 


Tue duty of a privy counfellor appears from the oath of office’, 
which confifts-of feven articles: 1. To advife the king according: 
to the beft of his cunning and diferetion.. 2. To advife forthe | 
king’s honour and good of the public, without partiality through 
affection, love, meed, doubt, or dread. 3. To keep the king’s 
counfel fecret. 4. To avoid corruption. 5. To help and ftrengthen 


the execution of what fhall be there refolved. 6. To withitand 
all perfons who would attempt the contrary. And, laftly, in 
general. 7. To obferve, keep, and do all that a good and true 
counfellor ought to do to his fovereign lord. | | ; 


Tue power of the privy council is to enquire into all offences 
againft the government, and to commit the offenders to fafecuf-  * 
tody, in order to take their trial in fome of the courts of law. But  “ 

© their jurifdiGion herein is only to enquire, and not to punifh: | 
and the perfons committed by them are entitled to théir habeas | 
“corpus by ftatute 16 Car, 1. c. 10. as much as if committed by an | 
ordinary juttice of the peace. And, by the fame ftatute, the court | 

of ftarchamber, and the court of requefts, both of which con- = 

| fifted . ° 


k Temple's Mem. part. 3. 1 4 Inf. 54. 


fifted of privy counfellors, were diffolved 3 and it was declared 


~ illegal for them to take cognizance of any matter of property, 


belonging to the fubjects of this kingdom. But, in plantation or 
admiralty caufes, which arife out of the jurifdiGion of this king- 
dom; and in matters of lunacy and idiocy”, being a {fpecial flower 
of the prerogative; with regard to thefe, although they may e- 
ventually involve queftions of extentfive property, the privy coun- 
cil continues to have cognizance, being the court of appeal in 
fuch caufes: or, rather, the appeal lies to the king’s majefty 
himfelf in council, Whenever alfo a queftion arifes between two 
provinces in America or élfewhere, as concerning the extent of 
their charters and the like, the king in his council exercifes ‘Oti- 
ginal jurifdiction therein, upon the principles of feodal fovereign- 
ty. And fo likewife when any perfon claims an ifland or a pro- 
vince, in the nature of a feodal principality, by grant from the 


. king or his anceftors, the determination of that right belongs to 


his majefty in council: as was the cafe of the earl of Derby with 
regard to the ifle of Man in the reign of queen Elizabeth, and 
of the earl of Cardigan and others, as reprefentatives of the duke 
of Montague, with relation to the ifland of St. Vincent in 17645 
But from all the dominions of the crown, excepting Great Bri- 
tain and Ireland, an appellate jurifdiGtion (in the lat refort) is 
velted in the fame tribunal ; which ufually exercifes it’s judicial 
authority in a committee of the whole privy council, who hear 
the allegations and proofs, and make their report to his majelty 


_ in council, by whom the judgment is finally given. 


A's to the gualifications of members to fit at this board: any 


: natural born fubject of England is capable of being a member of 


the privy council; taking the proper oaths for fecurity of the go- 
‘vernmeat, and the teft.for fecurity of thechurch. But, in order 


> 


to prevent any perfons under foreign attachments from infinua: — 


ting themfelves into this important truft, as happened in the reign 


of king William in many inftances, itis enacted by the act of fet-_ 
 tlement*, that no perfon born out of the dominions of the crown 


| of 
m 3 P..Wms, 108, p Stat. 12 & 13 Will. IIT. c. 2 
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of England, unlefs born of Englifh parents, even though natura- 
lized by parliament, {hall be capable of being of the privy council. 


Tue privileges of privy counfellors, as fuch, confift princi-. 
pally in the fecurity which the law has given them againft at- 
tempts and con{piracies to deftroy their lives. For, by ftatute 
2 Hen. VIl. c. 14. if any of the king’s fervants, of his houfhold, 
comfpire or imagine to take away the life of a privy counfellor, 1¢ 
is felony, though nothing be done upon it. And the reafon of 
making this itatute, fir Edward Coke° tells us, was becaufe fuch 
fervants have greater and readier means; either by night or by || 
day, to deftroy fuch as be of great authority, and near about the | 
king, and fucha confpiracy was, juft before this parliament, made 
by fome of king Henry the feventh’s houfhold fervants, and great 
mifchief was like to have enfued thereupon. This extends only 
to the king’s menial fervants. But the ftatute 9 Ann. c. 56. goes | 
farther; and enacts, that any perfons that shall unlawfully attempt | 
to kill, or fhall unlawfully affanlt, and ftrike, or wound, any privy | 
counfellor in the execution of his.oftice, fhall be felons, and fuffer : 
death asfuch. This ftatute was made upon the daring attempt ° 
of the fieur Guifcard, who {tabbed Mr Harley, afterwards earl 
of Oxford, with a penknife, when under examination for high ! 
crimes in a committee of the privy council. a4 

Tur. diffolution of the privy council depends upon the king’s * 
pleafure ; and he may, whenever he thinks proper, difcharge any | 
particular member, or the whole of it, and appoint another. By : 
the common law alfo it was diflolved ip/o facto by the king’s de- ' 
snife; as deriving all it’s authority from him. But now, to pre | 


vent the inconveniences of having no council in being at the ac- 


ceffion of a new prince, it is enacted by ttatute 6 Ann. ¢. 7. that | 


. the privy council thall continue for fix months after the demife! 


of the crown, unlefs fooner determined by the fucceflor. 4 


o 3. Inft. 38. 
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CHAPTER, THE S1xX7H, 


Or tee KINGs DUTIES. 


ye 


aa CS bia 
4y Proceed fiext-to the duties, incumbent on the king by our 

_ conftitution ; in confideration of which duties his dignity and. 
| bi Brosutive are eftablifhed by the laws of the land: it being a 
‘maxim in the law, that protection and fabjection are reciprocal". 
And thefe reciprocal duties are what, | apprehend, were meant 
by the convention in 1688, when they declared that king James 
had broken the original contract between king and people. Bué 
however, as the terms of that original contract were in fome _ 
meafure difputed; being alleged to exift principally in theory, and, 
‘to be only deducible by reafon and the rules of natural law; in 
iwhich deduétion different underftandingsmight very confiderably 
differ ; it was, after the revolution, judged proper to declare thefe 
duties exprefsly, and to reduce that contract toa plain certainty. 
So that, whatever doubts might be formerly raifed by weak and 
| icrupulous minds about the exiftence of fuch an original contrac, 
they muft now entirely ceafe ; efpecially with regard to every 
prince, who hath reigned fince.the year 1688. 


he ae Pcuaipal duty of the king i is, to govern his people ac- 
cording to law. Nec regibus infinita aut libera poteftas, was the 
conftitution of our German anceftors on the continent >. And this 
is not only confonant to the principles of nature, of liberty, of 
r Ff reafon, 


' 
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yeafon, and of fociety, but has always been efteemed an exprefs | 
part of the common law of England, even when prerogative was | 
at the higheft. « The king” faith Bratton ;, who wrote under |. 
Henry Ill; “ cught not to be fubject to man, but to God, and to 
& the law; for the law maketh the king. Let the king therefore | 
é render to the law, what the law has vetted in him with re=_ | 
« gard to others ; dominion, and power: for he is not truly king | 
« where will and pleafurerules, and not the law.’ And again oge | 
é the king alfo hath a fuperior, namely God, and alfo the law, | 
6 by which he was made a king.” Thus Bracton: and Portefcue | 
alfo °, having firft well diftinguifhied between a monarchy abfos 
lutely and defpotically regal, which is introduced by conqueft and | 
violence, and a political or civil monarchy, which arifes from | 
mutual confent; (of which laft fpecies he aflerts the government 

‘ of England to be) immediately lays it down as a principle, that, 
“ the king of England mutt rule his people according to the des | 
& crees of the laws thereof: infomuch that he is bound by a a 
«oath at his coronation to the obfervance and keeping of his owr 
« Jaws.’ But, to obviate all doubts and. difficulties concerni 
this matter, it is exprefsly declared by ftatute 12 & 13 W. 
that “ the lawsof England are the birthright of the people the 

% © of; and all the kings and queens who fhall afcend the thro 

 & of this realm ought to adminitter the government of the fa 

. 6 according to faid laws; and all their officers and mini ! 

" “ ought to ferve them refpectively according to the fame: am 
& therefore all the laws and ftatutes of this realm, for fecuri 
« the eftablithed religion, and the rights and liberties of the p 
¢¢ thereof,and all other laws and ftatutes of the fame now in force, * 
“¢ are by his majefty, by and with the advice and confent of thé | 
~ & lords fpiritual and temporal and commons, and by authority of © 
~~ ® the fame, ratified and confirmed accordingly.” ae 


Dal | 
y 


a. (| 


. Anp, as to the terms of the original contract between king 
and people, thefe I apprehend to be now couched in the eqs onas ° 
Al | Ley Be, ion 
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tion oath, which by the ftatute1 W. & M. ft. 7. c. 6. is to be 
adminiftred to every king and queen, who fhall fucceed to the 
imperial crown of thefe realms, by one of the archbifhops or 
- bifhopsof the realm, in the prefence of all the people; who on 
their parts do reciprocally takethe oath of allegiance to the crown. 
This coronation oath is conceived in the following terms: 


| & Lhe archbifhop or bifbop foall fay, Will you folemnly promile, 
- & and fwear to govern the people of this kingdom of England, 
_ © andthe dominions thereto belonging, according to the ftatutes 
¢¢ in parliament agreed on, and the laws and cuftoms of the fame? 
The king and queen foall fay, {folemnly promife fo to do. 


— & Archbifbop or bifhop. Will you to your power caufe Jaw and 
€ juftice, | an to be executed in all your judgments ?—— 


Hing or fen, Till. 
«© Archbifbop or bifoop, Will you to the utmoft of your power 


s¢ maintain the laws of God, the true profeflion of the gofpel, 


Si And will you preferve unto the bifhops and clergy of thisrealm, 
_ and to the churches committed to their charge, all fuch rights 


King or queen. All this 1 promife todo. 


ba /* 


any of them? 


» Se a Fs 
& After this. the king or queen, laying his or her hand upon the 
& boly gofpels, foall fay, The things which I have here before 


* t 


% then foal kifs the book.” 


{cribed by our laws; the principal articles of which appear to. be 

at leaft as antient as the mirror of juftices’, and even. as the time 
of Bracton®, but the wording of it was changed at the revolu- 
: tion, becaufe (as the ftatute alleges) the oath itfelf had been 
| aS Ff 2 eae 


£ cap. x. S30 gla. tre 1.6. 95 
| ; a a 


: - Tuts is the form of the coronation oath, as it is now pre- 
it 


« and the proteftant reformed religion eftablifhed by the law? 


. and privileges as by law do or fhall appertain unto them, or 


omifed ,I will perform and keep; fo help me God, And 


_ framed, 


ie 
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framedia doubtful words and expreflions, with relation to antient 
laws and conftitutions at this time unknown". However, in what 
form foever it be conceived, this is moft indifputably a funda- 
mental and original exprefs ¢ contract; though doubtlefs the suey tT 
of protecticn is impliedly as much incumbent on the foyereign — 
before coronation as after: ip the {ame manner as allegiance to. 
the king becomes the duty of the fubject jruniedianety on. the 
defcent pe the crown, before he has taken the oath of allegiance 
or whether he ever takes it at all, This reciprocal duty of th 
fubject will be confidered in it’s proper'place. At prefent we ar 
only to obferve, that in the king’s part of this original contra 

are exprefled all the duties that a monarch, can owe to his people 
wiz. to govern according to law; to execute judgment in merc} 
and to maintain. the eflablithed religion. And with refpect to |} 
the latter of thefe three branches, we may farther remark, that | 
by the aét of union, 5 Ann. c. 8. two preceding ftatutes arerecited | | 
and confirmed ; the one of the parlidment of Scotland, the other 
of the paiennene of England: which enact; the former, that 
every king at his acceflion fhall take and fabceribs an oath, t 
preferve the proteftant religion and prefbyterian church govern 
ment in Scotland; the latter, that at his coronation he fhall take © 
and fubfcribe a intuit oath, topreferve the fettlement of the / 
‘church of England within England, Ireland, Wales, and Bers 
ih and the territories thereunto belonging. 


h Inthe old folio abridgment of the fta- 
tutes, printed by Lettou and Machlinia in 
the reign of Edward 1V, (penes me) there is 
preferved a copy of the old coronation oath ; 


eftate, ef quil gdrdeva le peas de feynt efelife ¢ 
al clergie et al people de bon ‘accorde, et quil fa 
faire cn toutez fez jugementez owel et drgit 
: juftice oue difcrecion et mifericorde, et, quil grau ie 
tera a tenure lez leyes et cuftumez du rotalme, et i ) 
afoun poiair lez face garder et affermer que i 
Jez gentez du people avont faitez et efliez, i 


which, as the book is extremely fcarce, I 
will here tranfcribe. Ceo eft le ferement que 
de roy jurre a foun coronement : que il gardeva 


et meintenera lez droitez et lez franchifez de 
Seynt ‘efglife grauntez auncienment | dez droitez 
yoys chriftiens dEngletere, et gual gardera t toutez 
fez terrez honoures et dignitees droiturelx et 
franks del coron du roialme dEngletere en tout 
qnaner dentierte fanz null maner damenufement, 
et lez droitez difpergez dilapidez ou perduz de 
Ie corone a foun poiair reappeller cnlauncien 


rs 


les malveys leyz et cuflumes de tout ouftera, et 
ferme peas ct eftablie al people de foun roialme 
en ceo garde efgardera a foun poiair : come Di 

luy aide. (Tit. Jacramentum regis. fol. m.if 
Prynne has alfo given us a copy of the | 
ronation-oaths of Richard II, (Signal Loy- 
alty. II. “246.) Edward VI, (ibid. 151. Ve 
James 1, and Charles i, (ibid. 269. ) ‘eh 


| band; 


CHAPTER THE SEVENTH. 


% 4 
Or tue KING’s PREROGATIVE 


'T was obferved in a former chapter’, that one of the principal 
bulwarks of civil liberty, or (in other words) of the Britifh 


_ conftitution, was the limitation of the king’s prerogative by 
_ bounds fo certain and notorious, that it is impoffible he fhould 


- ever exceed them, without the confent of the people, on the one 
or without, on the other, a violation of that original con-' 
tract, etieti in all {tates impliedly, and in ours moift exprefsly, 


_ fubfifts between the prince and the fubject. It will now be our 
bufinefs to confider this prerogative minutely ; to demonttrate it’s 
 neceflity in general; and to mark out in the moft important in- 


-ftances it’s particular extent and reftrictions: from which confi- 
- derations this conclufion will evidently follow, that the powers, 

which are vefted in the crown by the laws of England, are ne- 
 ceffary for the fupport of fociety ; anddo not intrench any far- 
ther on our zatural liberties, than is expedient io the mainte- 
“Rance of our ¢7vil. 
. THERE cannot bea ftronger proof of that genuine freedom, 
_ which is the boaft of this age and country, than the power of 

difcufling and examining, with decency and refpect, the limits 


of the king’s prerogative. A topic, that in fome former ages was 
_ thought too delicate and facred to be profaned by the pen of a 
fubject. It was ranked among the arcana imperit ; and like the 
. mytteries 
b 


a chap. I. page rake 
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myfteries of the bona dea, was not fuffered to be pried into by any 
but fuch as were initiated in it’s fervice : becaufe perhaps the exe 
tion of the one, like the folemnities of the other, would not bea 
the infpection of arational and fober enquiry. The glorious queen q 
Elizabeth herfelf made no fcruple to direct her parliaments.to ab- — | 
flain from difcourfing of matters of ftate? ; and it * ‘as the conftant 
language of this favorite princefs and her minifters, that even that 
auguit affembly ‘ ought not to deal, to judge, or to meddle, with 
« her majefty’s prerogative royal®,’”’ And her fucceflor king James 1! 
the firft, who had imbibed high notions of the divinity of regal | 
_fway, more than once laid it down in his fpeeches, that, “as it is a 
«¢ atheifm and blafphemy i ina creature to difpute what the deity 
<¢ may do, fo it is prefumption and fedition in a fubject to difput ee 
«* whata king may doin the height of his power: good chrif> 
“¢ tians, he ik will be content with God’s will, revealed in hig 
‘© word; and good fubjects will reft in the king’s wil, revealed, 
s in his law’, ae | 4 
Bur, whatever might be the fentiments of fome of our. pfins 
-ees, this was never the language of our antient conftitution and 
Jaws. The limitation of the regal authority wasa firft and effen- 
tial principle in all the Gothic fyftems of government eftablithed, 
in Europe ; tho’ gradually driven out and overborne, by violence 
and chicane, 1 in moft of the kingdoms on the continent. We have 
feen, in the preceding chapter, the fentiments of Braéton and For- 
tefcue, at the diftance of two centuries from each other. And fir 
Henry Finch, under Charles the firft, after the lapfe of two cen= > 
turies more, chopen he lays down the law of prerogative in very } 
ftrong and emphatical terms, yet qualifies it with a general fe- 
firiction, in regard to the liberties of the people. “© The king 
** hath a prerogative in all things, that are not injurious to the 
“© fubject ; forin them all it muft be remembered, that the we 


b Dewes. 479. d King James’s works, 557. 531 
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enim aliud pote/t ren, nifi id folum quod de jure poteft'. And here 
it may be fome fatisfactien to remark, hgw widely the civil law 
/ differs from our own, with regard to the authority of the laws 
- over the prince, or (as a civilian would rather have expreiled it) 
the authority of the prince’over the laws. It is a maxim of the 
Englith law, as we have feen from Bratton, that “ rex debet effe 
& fub lege, quia lex facit regem :”” the imperial law will tell us, 
“ that “in omnibus, imperatoris excipitur fortuna ; cut ipfas leges Deus 
& fubjecit *? We thall not long hefitate to which of them to give 
the preference, as moft conducive to thofe ends for which focie- 
| ties were framed, and are kept together ; efpecially as the Roman 
lawyers themfelves feem to be fenfible of the unreafonableneds of 
| their own conftitution. * Decet tamen principem,” fays Paulus, 
® fervare leges, quibus ipfe folutus eft.” This is at once laying 
down the principle of defpotic power, and at the fame time ac- 
_ knowleging it’s abfurdity. 


_ By the word prerogative we ufually underftand that fpecial 
_ pre-eminence, which the king hath, over and above all other 
 perfons, and out of the ordinary bene of the common law, in 
right of hisregal dignity. It fignifics, in it’s etymology, (from 
| prae and rogo) fomething that is required or demanded before, or 
_ in preference to, all others. And hence it follows, that it muft be 
_ init’s nature fingular and eccentrical; that it can only be applied 
to thofe rights and capacities which the king enjoys alone, in 
contradiftinétion to others, and not to thofe which he enjoys in 
common with any of his fubjects 5 ; for if once any one preroga- 
tive of the crown could be held in common with the fubjeét, it 
would ceafe to be prerogative any longer. And therefore Finch! 
_ lays it down as a maxim, that the prerogative is that law in cafe 
_ of the king, whichis law in no cafe of the fubject. 


Pax ROGATIVEs are either dire or incidental. The dire® 
are fuch pofitive fubftantial parts of the royal character and au- 
thority, 


| £ Bragton. I. trex, Co Ju Oe ha Fi ssns r2 23. 
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thority, as are rooted in and foring from the king’s political per- i | 
fon, confidered merely by itfelf, without reference to any other} 
extrinfic circumftance 3" as, the right of fending embaffadors, of [ 
ereating peers, and of making war or peace. — But fuch prerogas | 
tives as are incidental bear always @ relation to fomething elfe, ( 
diftiné from the king’s perfon ; and are indeed only exceptions, |’ 


in favour of the crown, to thofe general rules that are eftablifhe 
for the reft of the community: fuch as, that no cofts fhall be 
recovered againit the king; that the king can never be a joint z 
tenant 3 and that his debt fhall be preferred before a debt to any 
of his fubjeéts. Thefe, and an infinite number of other inftans | 
ces, will better be underftood, when we come regularly to eon- 
fidér the rules themfelves, to which thefe incidental prerogatives 
are exceptions. And therefore we will at prefent only dwell upon’ 
the king’s fubftantive or direct prerogativess + id ae 
Tues & fubftantive or direct prerogatives may again be divided 
into ‘three kinds: being fuch as regard, firft, the king’s royal) 
charater ; fecondly, his royal authority; and, laftly, his royal im: 


Yet, in every branc 
free conftitution has interpofed fuch 


rogative (if left to itfelf, as 

havoc and deftruction among a 

when ballanced and bridled (as with us) by 1 
poife, timely and judicioufly applie 


equable and regular, it invigorates t 
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Guihority : or, in other words, his dignity and. regal power; to 
_ which laft the name of prerogative is frequently patretied and 
_sonfined. The other divifion, which forms the royal revenue, 
_ will require a diftin& examination ; ; according to the known dif 
tribution of the feodal writers, who diftinguifh the royal prero-. 
| gatives into. the mayjora and. minora. regalia, in. the latter of which 
_ elaffes the rights of the revenue are ranked. For, to ufe their own 
words, ‘ majora regalia imperit prae-emmentiam fpectant ;. minora 
_S¢ vero ad commodum. pecuniarium immediate attinent ; a haec proprie 


“6 fifcaha funts ct adjus fifci pertinent.*- 


First, then, of the royal.dignity. Under every monarchical 
eftablifhment, it is neceflary to diftinguifh the prince from his 
| fubjects, not only by the outward pomp and decorations of ma-_ 
jefty, but alfo by afcribing to him certain qualities, as inherent in 
his royal capacity, diftinct from and fuperior to thofe of any other 
individual in the.nation. For, though a.philofophical,mind will 
-confider the royal perfon merely as one man appointed by mutual 
_confent to prefide over many others, and will pay him that reve- 
rence and duty which the principles of fociety demand, yet the | 
-mafs of mankind will be apt to. grow infolent and refractory, if 
taught to confider their prince as a man of no greater perfection 
than.themfelves. The law therefore afcribes to the king, in his 
high political. charatter, nat only large powers and emoluments, 
which form his prerogative and revenue, but likewife certain at- 
tributes of a.great and tranfcendent nature; by which the people 
areled.to.confider: him in the light of a fuperior. being, and to 
pay him that awful refpect, which may enable him with greater 
cate to. carry on.the. bufinefs of government. This is what I 
underftand by the royal dignity, the feveral branches of which 

we will:now proceed.to examine. 


I, Ann, firft, the law afcribes to the king the attribute. of 
Hrercignty, or pre-eminence. ‘ Rex eff vicarius,” fays Br aéton |, 
“et minifler Det in terra: omnis quidem fub co eft, et ipfe fub agile 


eC i gift 
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<« mifi tantum fub Deo.” He is {aid to have imperial dignity ; and — 
in charters before the conqueft is frequently ftiled bafileus and 
imperator, the titles refpectively affumed by the emperors of they fi 
caft and weft™. His realm is declared to be an empire, and his | 
crown imperial, by many acts of parliament, particularly the fta- || 
tutes 24 Hen. VILL c. 12. and 25 Hen, VIII. c, 28°; which at the _ 
fame time declare the king to be the fupreme head of the realm | 
+n matters both civil and ecclefiaftical, and of confequence inferior — 
to no man upon earth, dependent on no man, accountable to na _ 
man. Formerly there prevailed a ridiculous notion, propagated a] 
by the German and Italian civilians, that an emperor could da if 
‘many things which a king could not, (as the creation of notaries — 
and the like) and that all kings were in fome degree fubordinate 
and fubject to the emperor of Germany or Rome. The meaning’ I 
therefore of the legiflature, when it ufes thefe terms of empire 
and imperial, and applies them to the realm and crown of Eng- 
land, is only to affert that our king is equally fovereign and in- 


e . 


dependent within thefe his dominions, as any emperor is in hig | 
~ empire®; and owes no kind of fubjection to any other potentate 
upon earth. Hence it is, that no fuit or action can be’ brought } 
againft the king, even m civil matters, becaufeno court can have } 
jurifdiction over him. For all jurifdiction implies fuperiority of | 
power: authority to try would be vain and idle, without an au- | 
thority to redrefs ; and the fentence of a court would be con- 
cemptible,unlefs that court had power to command the execute 
ofit: but who, fays Finch, fhall command the king >, Hence 
itis likewife, that by law the perfon of the king is facred, even 
though the meafures purfued in his reign be completely tyranni- 
cal and arbitrary.: for no jurifdiction upon earth has power to : 
‘¢ry him in a criminal way ; much lefs to condemn him to punifh: - 
ment. If any foreign jurifdiction had this power, 23 Was formerly ' 
claimed by the pope, the independence of the kingdom would | 
be no more: and, if fuch a power were vefted ‘in any domefti¢ 
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tribunal, there would foon be an end of the conititution, by de- 
| ftroying the free agency of one of the conftituent parts of the 
| fovereign legiflative power. 


Are then, it may beafked, the fubjects of England totally 

| deftitute of remedy, in cafe the crown fhould invade their rights, 

_ either by private injuries, or public oppreffions? To this we may 
anfwer, that the law has provided a remedy in both cafes. 


Anp, firft, as to private injuries ; if any perfon has, in point 
of property, a juit demand upon the king, he muft petition him 
in hiscourt of chancery, where his chancellor will adminifter 
right as a matter of grace, though not upon compulfion®. And 
| thisis entirely confonant to what is laid down by the writers on 
| natural law. * A fubject, fays Puffendorf,’ fo long as he contis 
«¢ nues a fubject, hath no way to ob/ige’his prince to give him his 
~* due when he refufes it ; though no wife prince will ever refufe . 
| to ftand to alawful contract. And, ifthe prince gives the fub- 
s¢ ject leave to enter an action againft him, upon fuch contrad, 
| in his own courts, the action itfelf proceeds rather upon natu- 
‘¢ yal equity, than upon the municipal laws.” For the end of fuch 
a€tion is not to compel the prince to obferve the contract, but to 
perfuade him. And, as to perfonal wrongs; it is.well obferved 
by Mr Locke’®, “ the harm which the fovercign can do in his 
 *© own perfon not being likely to happen ones, nor to extend it- 
ie felf far ; nor being a by his fingle ftrength to fubvert the. 
« laws, nor opprefs the body of the people, (fhould any prince 
«« have fo much weaknefs and ill nature.as to endeavour to do it) 
*< —-the inconveniency therefore of fome particular mifchiefs, 
« that may happen fometimes, when a heady prince comes to 
_* the throne, are well recompenfed by the peace of the public 
: s° and fecurity of the government, in the perfon of the chief 
6 magiftrate being thus fet out of the reach of danger.” ; 
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Next, asto cafes of ordinary public oppreflion, where the 
vitals of the conftitution are not attacked, the law hath alfo af- 
fizned aremedy. For, asa king cannot mifufe his power, with- 
out the advice of evil counfellors, and the afliftance of wicked | 
minifers, thefe men may be examined and punifhed. The con- | 
tution has therefore provided, by means of indiétments, and | 
parliamentary inpeachments, that no man fhall dare to affift the — \| 
crown in contradiction to the laws of the land. But it is at the” |, 
fame, time a maxim in thofe laws, that the king himfelf can do |. 
no wrong: fince it would be a great weaknefs and abfardity in ot 
any fyftem of politive law, to define any poflible wrong, with- | 


a 
Ww 


“4 
ouf any poflible redrefs. i 


For, asto fuch public oppreflions as tend to diffolve the™ 
/conftitution, and fubvert the fundamentals of government, they ; 
ave cafes which the law will not, out of decency, fuppofe: being. | 
incapable of diftrufting. thofe, whom it has invefted with any part } 
of the fupreme power ; fince fach diftruft would render the ex- 
ercife of that power precarious and impracticable’. For, where- | 
ever the law exprefles it’s diftruft of abufe of power, it always , 
yelts a fuperior coercive authority in fome other hand to correct 
it; the ver'y notion of which deftroys the idea of fovercignty. If 
therefore (for example) the two houfes of parliament, or either | 
of them, had avowedly a right to animadvert on the king, of 1 
each other, orif the king Had a right to animadvert on either off ( 
the houfes, that branch of the legiflature, fo fubject to animad-— Y 
syerfion, would inftantly ceafe to be part of the fupreme power 5 } 
the ballance of the conftitution would.be overturned ; and that i 
branch or branches, in which this jurifdiction refided, would Des | 
completely fovereign. The fuppofition of /aw therefore is, that > 
neither the king nor either houfe of parliament (collectively taken) | 
is capable of doing afly wrong; fince in fuch cafes the law : 
feels . 


] 
i 


i i 
i 
a 
; 
| 


t See thefe points more fully difcufled in learned author has thrown many new and * 
the confiderations on the law of forfeiture, 34 important lights on the texture of our happy 
edits pag, 109—— 12.6. wherein the very conftitution. 
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feels itfelf incapable of furnifhing any adequate remedy. For 
_ which reafon all oppreflions, which may happen to {pring from 
_ any branch of the fovereign power, muft neceflarily be out of the 
reach of any /fated rule or exprefs legal provilion: but if ever 
they unfortunately happen, the prudence of the times muft pro- 
vide new remedies upon new emergencies. 


|. InBEED, itis found by experience, that whenever the un- 
conftitutional oppreflions, even of the fovereign power, advance 
with gigantic ftrides and threaten defolation to a ftate, mankind 
will not be reafoned out of the feelings of humanity ; nor ‘will 
facrifice their liberty by a fcrupulots pe nereate to thofe political 
maxims, which were originally eftablifhed to preferve it. And 
therefore, though the pofitive laws are filent, experience will fur- 
nifh us with a very remarkable cafe, wherein nature and reafon 
prevailed. When king James the fecond invaded the fundamental 
conftitution of the realm, the convention declared an abdication, 
whereby the throne was rendered vacant, which induced a new 
fettlement of the crown. And fo far as this precedent leads, and 
no farther, we may now be allowed to lay down the /aw of redrefs 
againft public opprefiion. If therefore any future prince fhould 
endeavour to fubvert the conititution by breaking the original 
contract between king and people, fhould violate the fundamental 
laws, and fhould withdraw himfelf out of the kingdom; we are 
now authorized to declare that this conjunction of circumflances 
would amount to anabdication, and the throne would be thereby 
vacant, But it is not for us to fay, that amy one, or two, of thete 
| ingredients would amount to fuch a fituation : for there our pre- 
cedent would fail us. In thefe therefore, or other circumftances, - 
: which a fertile imagination may furnith, fince both law and hif- 
| tory are filent, it becomes us to be filent too; leaving to future 
' generations, whenever neceflity and the fafety of the whole fhall 
| require it, the exertion of thofe inherent (though latent) powers 
of fociety, which no climate, no time, no conftitution, no con- 
| tract, can ever deitroy or diminifh. 


“i 
| 
| 
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Il. Besipes the attribute of fovereignty, the law alfo af- 
cribes to the king, in his political capacity, abfolute perfection. 
The king can dono wrong. Which antient and fundamental 
maxim is not to be underftood, as if every thing tranfacted by the | 
government was of courfe juft and lawful, but means only two — 
things. Firft, that whatever ts exceptionable in the conduct of | 
public affairs is not to be imputed to the king; nor is he anfwer- | | 
able for it perfonally to his people: for this doctrine would to- | 
tally deftroy that conftigutional independence of the crown, which | 
3s neceflary for the ballance of power, in our free and active, and Bf 
therefore compounded, conftitution. And, fecondly, it means 
that the prerogative of the crown extends not to do any injury: | 
zt is created for the benefit of the people; and therefore cannot { 
be exerted to their prejudice”. 


Tur king, moreover, is not only incapable of doing wrongs 
but éven of thinking wrong: he can never mean to do animpro- | 
perthing: in himisno folly or weaknefs. And therefore, if the _ 
crown fhould be induced to grant any franchife or privilege toa 
fubject contrary to reafon, or in any wife prejudicial to the coms 
monwealth, or a private perfon, the law will not fuppofe the | 
king to have meant either an unwife or an injurious adion, but al, 
declares that the king was deceivedin his grant; and thereupon : 
fuch grant is rendered void, merely upon the foundation of fraud 
and deception, either by or upon thofe agents, whom the crown 
has thought proper toemploy. For the law will not caft am im-  — 
putation on that magiftrate whom it entrufts with the executive — 
power, as if he was capable of intentionally difregarding his 
¢ruft: but attributes to mere impofition (to which the moft per- 
fe of fublunary beings muft fill continue liable) thofe little in-_ 
advertencies, which, if charged on the will of the prince, might 


leffen him in the eyes of his fubjects. 


u Plowd. 487. 
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“Yer fill, notwithftanding this perfonal perfeétion, which the 
jaw attributes to the fovereign, the conftitution has allowéd a la- 
titude of fuppofing the contrary, in refpeét to both houfes of par- 


| liament; each of which, in it’s turn, hath exerted the right of 
| remonftrating and complaining to the king even of thofe acts of 


royalty, which are moft properly and perfonally his own ; fuch as 
meflages figned by himfelf, and{peeches delivered from the throne. 
And yet, fuch is the reverence whichis paid to the royal perfon, 
that though the two houfes haye an undoubted right to confider 
thefe acts "of {tate in any light whatever, and accordingly treat 
them in their addrefles as perfonally. proceeding from the prince, 
yet, among themfelves, (to preferve the more perfect decency, 


| and for the greater freedom of debate) they ufually fuppofe them 


to flow from the advice of the adminiftration. But the privilege 
of canvafling thus freely the perfonal acts of the fovereign (either 
directly, or even through the medium of his reputed advifers) 


belongs to no individual, but is confined to thofe auguft afflem- 


blies: and there too the objections muft be propofed with the 


-utmoftrefpect and deference. One member was fentto thetower*, 


for fuggefting that his majefty’s anfwer to the addrefs of the 
commons contained ‘* high words, to fright the members out of 
* their duty ;” and another’, for faying that a part of the king’s 
fpeech <‘ feemed rather to be calculated for the meridian of Ger- . 
¢* many than Great Britain, and that the king was a ftranger to 
* our language and conititution.” 


oe farther purfuance of this principle, ‘the law alfo detetiatnes 7 
that in the king can be no negligence, or /aches, and therefore no 
delay will bar his right. Nullum tempus occurrit regi is the ftand- 
ing maxim upon all oceafions: for the law intends that the king 

is always bufied for the public good, and therefore has not ice 
to affert hisright within the times limited to fubjects’. In the 
king alfo can be no ftain or corruption of blood : for if the heir to 
the 


w Com. San: 8 Nov. 1685, 


y Finch. L. 83. Co. Litt. ge. 
% Ibid, 4 Dec. 1717, 
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the crown were attainted oftreafon and felony, and afterwards the — 
crown {hould defcend to him, this would purge the attainder ipfa \i 
facio,*. And therefore when Henry VIL, who as earl of Richmond}, 
Good attainted, came to the crown, it was not thought neceflary |, 
to pafs an act of parliament to reverfe this attainder ; becaufe, as. |, 
lord Bacon in his hiftory of that prince informs us, it was agreed | 
that the aflumption of the crown had at once purged all attain- I 
ders.. Neither can the king in judgment of law, as king, ever | 
be a minor or under ages and therefore his royal grants and af- | 
fents to acts of parliament are good, though he has not in his |, 
natural capacity attained the legal age of twenty one *, By afta- | 
tute indeed, 28 Hen. VIII. c. 17. power was given to future kings |, 
to refcind and revoke all iéts of parliament that fhould be made : 
while they were under the age of twenty four: but this was re- |, 
pealed by the ftatute 1 Edw. VI. c. 11. fo far as related to that | 
prince ; and both ftatutes are declared to be determined by 


ut 
“a 
i 


24 Geo. Il. c. 24. It hath alfo been ufually PRE | 


Boox FL. | 


i 
\ 
4 

iy 

) 


when the heir apparent has been very young, to appoint a pro- 
tector, guardian, or regent, for alimited time: but the very ne- 
ceflity of fuch extraordinary provifion is {ufficient todemonttrate , 
the truth of that maxim of the common law, that in the king t= 
no minority; and therefore he hath no legal guardian °, : 


Tl. Ay 


‘i 


government af twenty. A guardian and - 
council of regency were named for Ed- 
ward III, by the parliament which depofed — 
his father; the young king being then fifs 
teen, and not affluming the government till 

three years after. D ; 

ceeded at the age of eleven, the duke of — 
Lancafter took upon him the management © 
of the kingdom, till the parliament met, » 
which appointed a nominal council to, afitt 


z Finch. L. 82. 

Boon Litt. 43.3 

b The methods of appointing this guar- 
dian or regent haye been fo various, and 
the duration of his power fo uncertain, that 
from thence alone it may be collected that 
his office is unknown to the comman law ; 
and therefore (as fir Edward Coke fays, 
4 Inft. 58.) the fureft way is to have him 
made by authority of the great council in 


‘parliament. The earl of Pembroke by his 
own authority, aflumed in very troublefome 
times the regency of Henry III, who was 
then only nine years old; but was declared 
of full age by the pope at feventeen, con~ 
firmed the great charter at eighteen, and 
teok upon him the adminiftration of the 


him. Henry V on his death-bed named 
regent and a guardian for his infant fo 


Henry VI, then nine months old: but the 


parliament altered his difpofition, and ap: q 
and council, with a 4 
Both thefe princes ° 


pointed a protector 
fpecial limited authority. 
remained in a ftate of pupillage till the age 
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Til. A THIRD attribute of the king’s majefty is his pers 
_petuity. The law afcribes to him, in his political capacity, ati 
_abfolute immortality. The king never dies. Henry, Edward, or 
) George may die; but the king furvives them all. For imme- 
diately upon the deceafe of the reigning prince in his natural ca- 
‘pacity, his kingthip or imperial dignity, by act of law, without 
| any interregnum or interval, is vefted at once in his heir: who is, 
_eoinflanti, king to all intents and purpofes. And fo tender is the 
law of fuppofing even a poflibility of his death, that his natural 
diffolution is generally called his demi/e ; dim Wi 0 regis, vel coronde ¢ 
an expreflion which fignifies merely a transfer of property ;° for, 
as 1s obferved in Biseden", when we fay the demife of the crown, 
| we mean only that in Byte ents of the difunion of the king’s 
body natural from his body politic, the kingdom i is transferred or 
-demifed to his fucceffor; and fo the royal dignity remains perpe- 
tual. Thus too, when Edward the fourth, in the tenth year of 
his reign, was driven from his throne fora few months by the 
houfe of Lancafter, this temporary transfer of his dignity was 
denominated his demife; and all procefs was held to be difcontis 
nued, as upon a natural death of the king °. 


; Hh. 


Wa 


The ftatute 24 Geo. If. c. 24. in cafe the 
crown fhould defcend to any of the childs 
ren of Frederick late prince of Wales un< 
der the age of cighteen, appoints the prina 
cefs dowager ;—and that of § Geo. III. c.27. 
in cafe ofa like defcent to any of his pre- 


| @f twerity three. Edward V, at thé age of 
| thirteen, was recommended by his father 
to the care of the duke of Glocefter; who 
was declared protector by the privy coun- 
cll. The ftatutes 2¢ Hen. VIII. ¢. 12: and 
“23° Hen. VIII. c. 7. provided, that the fuc- 


écffor, if a male and under eighteen, or if 
a female and under fixteen, thould be till 
fuch age in the governarice of his or her 
hatural mother, (if approved by the king) 
and fuch other counfellors as his majetty 
Should by will or otherwife appoint: and 
accordingly appointed his fixteen execu- 
tors to have the government of his fon, Ed- 
ward VI, and the kingdom 3 which execu- 


tors one ‘the earl of Hertford protector. 
ua 


fent majefty’s children, empowers the king 
to name either thé queen; the princefs dow- 
ager, or any defcendant of king George IE 
reliding in this kindoi;—to be guardian 
and regent, till the fucceffor attains fuch age, 
affifted by a council of regency: the powers 
of them, all being exprefsly defined and fet 
down in the feveral acts. 

c Plowd. 177. 234. 

dM. 49 Hen. VI. pl. 1-8. 
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Wn are next to confider thofe branches of the royal preroga- 
tive, which inveft this our fovereign lord, thus all-perfect and im- 
mortal in his kingly capacity, with a number of authorities and 

reof confifts the executive part of 7 |} 


many wills, 
weaknefs in a 
reduce them to one, a 
exigencies of ftate will afford. The king of England is there- ky t 
fore not only the ehief, but properly the fole, magiftrate of the #] 
nation ; all others acting by commiffion from, and in due fubor-" 7) 
dination to him: in like manner as, upon the great revolution in 9] 
the Roman ftate, all the powers of the antient magiftraey of the a | 
commonwealth were concentred in the new emperor; fo that; as? 
Gravina ° exprefles it, “in ejus unzus perfana veteris reipublicae vis IY 
& gtgue majefias per cumulatas magiftratium potefrates exprimebatur.? | 
Sa] 
Arter what has been premifed in this chapter, I shall not: 
(i truft) be confidered as an advocate for arbitrary power, when I 
lay it down asa principle, that in the exertion of lawful prero- 77) 
wative, the king is and ought to be abfolute ; that is, fo far abs | | 
folute, that there is no legal authority that can either delay or re- | 
" fit him, He may reject what bills, may take what treaties, may 4 
coin what money, may create what peers, may pardon what ise 

fences he pleafes : unlefs where the conftitution hath exprefsl. 
‘ér by evident confequence, laid down fome exceptionorboundary; 
declaring, that thus far the prerogative fhall go and no farther. 
For otherwife.the power of the crown would indeed be but a | 
name and a ffiadow, infufticient for the ends of government, if, . a 
where it’s jurifdiction is clearly eftablifhed and allowed, any man } 
or body of men were permitted to difobey it, in the ordinary 
courfe of law: I fay, in the ordinary courfe of law; for Id q 


) 4 
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not now fpeak of thofe extraordinary recourfes to firkt principles, 
_ which are neceflary when the contracts of fociety are in danger 
of diflolution, and the law proves too weak a defence againit the 
violence of fraud or oppreflion. And yet the want of attending 
to this obvious diftinction has occationed thefe doctrines, of ab- 
folute power in the prince and of national refiftance by the people, 
to be much mifunderftood and perverted by the advocates for fla- 
yery on thé one hand, and thedemagogues of faction on the 
other. The former, obferving the abfolute fovererenty and tran{= 
cendent dominionof thecrown laid down, (as it certainly 1s) moft 
firongly and emphatically in our law books, as well as our homi- 
lies, have denied that any cafe can be excepted from fo general 
and pofitive arule; forgetting how impoflible itis, in any-prac- 
tical fyftem of laws, to point out beforehand thofe eccentrical 
remedies, which the fudden emergence of national diftrefs may 
dictate, and which that alone can judi fy, On the other hand, 
over-zealous republicans, feeling the abfurdity of unlimited ae 
five obedience, have fancifully (or fonatinags factiou! ly) gone over 
to the other extreme: and becaufe refiftance is: juftihable to the 
perfon of the prince when the being of the {tate is. endangered, 
and the public voice proclaims fuch ee ftance neceflary, they have 
therefore allowed toevery individnal the right of deter ‘mining this 
expedience, and of employing private force to refit even private 
oppreilion. A doctrine productive of anarchy, and (in confequence) 

equally fatal to civil liberty as tyranny itfelf. For civil liberty, 
rightly underftood, confitts in protecting the rights of individuals 
by the united ili of fociety: fociety cannot i maintained, and 
of courfe can exert no protection, without obedienceto fome ioe 
reign power: and obedience is an empty name, if every indivi- 
dual has a right to decide how far he himfelf fhall obey, 

.Iy the exertion therefore of thofe prerogatives, which the law 
has given him, the king is irrefiftible and abfolute, according to 
' the forms of the conftitution. And yet, if the confequence of that 
exertion be manifeftly to the grievance or difhonour of the king- 
dom, the, parliament will call his advifers to a juft and fevere ac- 
H he count, 
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count. For prerogative confifting (as Mr Locke’ has well defined 
it) in the difcretionary power of acting for the public good,where 
the pofitive laws are filent, ‘€that difcretionary power be abufed 
to the public detriment, fuch prerogative is exerted in an uncon- 
ftitutional manner. Thus the king may make a treaty with a 
foreign ftate, which fhallirrevocably bind the nation ; and yet, 
when fuch treaties have been judged pernicious, impeachments | 
have purfued thofe minifters, by whole agency or advice they ai) 
were concluded, | ‘i s, iH 

Tue prerogatives of the crown (in the fenfe under which |} 
ave are now confidering them) refpect either this nation’s in- 
tercourfe with foreign nations, or it’s own domeftic government 
and civil polity. . 


Wires regard to foreign concerns, the king is the delegate or | 
reprefentative of his people. It is impoffible that the individuals — i 
of a ftate, in their collective capacity, can tranfaé the affairs of | 
chat ftate with another community equally numerous as them-) | 


felves. Unanimity mutt be wanting totheir meafures, and ftren eth: ' 
to the execution of their counfels. In the king therefore, asina 
center, all the rays of his people are united, and form by that ' 
nnion a confiftency, fplendor, and power, that make him feared | 
and refpetted by foreign potentates ; who would fcruple to enter l 
into. any engagement, that muft afterwards be revifed and rati- i: 
fied by a popular aflembly. What is done by the royal authority, i 
with regard to foreign powers, is the a& of the whole nation: 
what is done without the king’s concurrence is the aét only of * 
privatemen. And fo far is this point carried by our law, that | 
st hath been held, that fhould all the fubjects of England make ° 
war with a king in league with the king of England, without the | 
yoyal affent, fuch war is no breach of the league. And by the | 
ftatute 2 Hen. V.c. 6. any fubject committing acts of hoftility | 
ppon any nation in league with the king, was declared to be , 
guilty of high treafon: and, though that act was repealed by the | 
| ' | ftatute 


a 
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ftatute 20 Hen. VI.c. 11. fo far as relates to the making this of- 
fence high treafon, yet ftill it remains a very great offence againtt 

_ the law of nations, and punifhable by our laws, either capitally 
or otherwife, according to the-circumftances of the cafe, 


I. Tue king therefore, confidered as the reprefentative of his 
people, has the fole power of fending embafladors to foreign 
ftates, and receiving embafladors at home, This may lead us into 
afhort enquiry, haw far the municipal laws of England inter- 
meddle with or protect the rights of thefe meflengers from one 
’ potentate to another, whom we call embaffadors, 


THE rights, the powers, the duties, and the privileges of em- 
_ baffadors are determined by the law of nature and nations, and 
not by any municipal conftitutions. For, as they reprefent the 
perfons of their refpective mafters, who owe no fubjection to any 
laws but thofe of their own country, their actions are not fubjec to 
the control of the private law of that ftate, wherein they are 
appointed to refide, He that is fubjedt to the coercion of laws is | 
neceflarily dependent on that power by whom thofe laws were 
made: but an embaflador ought to be independent of every power, 
except that by which he is fent; and of confequence ought not to 
be fnbject to the mere municipal laws of that nation, wherein he 
is to exercife his functions. If he-grofsly offends, or makes an ill 
ufe of his character, he may be fent home and accufed before 
his mafter" ; who is bound either to do juftice upon him, or avow 


himfelf the accomplice of his crimes'. But there is great dil- 


pute among the writers on the laws of nations, whether this ex- 
emption of embafladors extends to all crimes, as well natural as. 
politive ; ; or whether it only extends to fuch as are mala prohibita, 
as coining, and not to thofe that are mala in /e, asmurder*. Our 
mY feems to have formerly taken in the reftriction, as well as the 

general 
h As was done with count Gyllenberg k Van Leeuwen in Ff. 50. 7. 17- Barbey- 


the Swedith minifter to Great Britain, rac’s Puff. |. 8.¢. 9.§.9.& 17. Wan Byns 
A. DB. 1716.) “ kerfhoek de foro legator. c. 17) 18, 19. 
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general exemption. For it has been held, both by our common 
lawyers and civilians’, that an embaffador is privileged by the law 


of nature and nations; and yet, if he commits any offenceagainft | 


the law of reafon and nature, he {hall lofe his privilege”: and 
that therefore, ifan embaflador confpires the death of the king 


in whofe land he is, he may be condemned and executed for trea- — 


fon; but ifhe commits any other fpecies of treafon, it is other- ? | 
wife, and he mult be fent to hisown kingaom". And thefe po- | 


fitions feem to be built upon good appearance of reafon. For 
fince, as we have formerly fhewn, all municipal laws ,act in fub- 


ordination to the primary law of nature, and where they annex || 


a punifhment to natural crimes, are only declaratory of and | 
auxiliary to that law ; therefore to this natural, univerfal rule | 
of juftice embafladors, as well as other men, are fubject in all } 
countries ; and of confequence it is reafonable that, wherever they 


tranferefs it, there they fhall be liable to make atonement’. But, 
however thefe principles might formerly obtain, the general || 
practice of this country, as well as of the reft of Europe, feems | 
now to purfue the fentiments of the learned Grotius, that the | 
fecurity of embaffadors is of more importance than the punifh- | 
ment ofa particular crime’. And therefore few, if any, examples i 
have happened within a century paft, where an embaflador hag | 
been punithed for any offence, hawever atrociaus init’s nature, { 


Wy 


In refpec to civil fuits, all the foreign jurifts agree, that nei- : 
ther an embaflador, nor any of his train or comites, can be profes } 
cuted for any debt or contrat in the courts of that kingdom yy 
wherein he is fent to refide. Yet fir Edward Coke maintains, | 
that, if an ambaflador make a cantract which is good jure gentium, t 
he fhall anfwer for it here’. But the truth is, fo few cafes Gf | 
any) had arifen, wherein the privilege was either claimed or dif- | 
puted, even with regard to civil fuits, that our law-books are | 
filent, | 


1 Roll. Rep. 175. 3 Bulftr. 37. p Securitas legatorum utiltati quae ex | 
m 4 Inft. 153. ’ eft praeponderat. (de jure b. & p. 18.4. 4+) , 
n x Roll. Rep. 185. q 4 Taft. 15.30% 
o Fotter’s reports. 188. 
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filent upon it, previous to the reign of queen Anne; when an 


- embaflador from Peter the great, czar of Mufcovy, was actually 
. arrefted and taken out of his coach in London", for a debt of 


fifty pounds, which he had there contracted. Iniftead of apply- 


_ ing to be difcharged'upon his privilege, he gave bail to the ac- 


tion, and the next day complained to the queen. The perfons 
who wereconcerned in the arreft were examined before the privy 
council (of which the lord chief juftice Holt was at the fame 
time {worn a member “) and feventeen were committed to prifon‘; 
moi of whom were profecuted by information in the court of 
queen’s bench, at the fuit of the attorney general “, and at their 
trial before the lord chief juftice were convicted of the facts by 
the jury”; referving the queftion of law, how far thofe facts 
were criminal, to be afterwards argued before the judges ; which 
queftion was never determined. Inthe mean time the czar re- 
fented this affront very highly, and demanded that the fheriff of 
Middlefex and all others concérried in the arreft fhould be punifh- 
ed with inftant death *. But the queen (to the amazement of that 
defpotic court) directed her fecretary to inform him, “ that fhe 
* could inflict no punifhment upon any, the meaneft, of her fub- 
“ jects, unlefs warranted by the law of the land; and therefore 


_ * was perfuaded that he would not infift upon eno hilines “sp 
* To fatisfy however the clamours of the foreign minifters (who 


made it a common caufe) as well as to appeate the wrath of Pes 
ter, a bill was brought into parliament’, and afterwards pafled 
into a law *, to prevent and to punith fuch outrageous infolence 
for the cic: And with a copy of this act, elegantly engroffed 


and illuminated, see atl bal by a letter from the queen, an 


Ce oataacr extraordinary > was commiffioned to appear at Muf- 


cow “, who declared “ that though her aajefty could not in- 


6 fick 
rir July 1708. Boyer’s annals of queen y tr Jan. 1708. Jbid. Mad. Un. Hitt. 
Anne. - SKXV. 454. 
$25 July 1708. Ibid, . z Com. Journ, 1708. 
t 25,29 Jul: r708. Ibid. a az Apr.'1709. Boyer, ibid. a 
23 OG. 1408. Ibid. ~ b Mr Whitworth. 
w 14 Feb, 1708. Sbid. ¢ 8 Jan. 1709. Boyer, ibid. 


% 17 Sept. 1708, Ibid; 
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« Jeges, which embafladors and other public minifters have at all 


-faffer fach penalties and corporal punifhment as the lord chan- — | 
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fiat fach a punifhment as was required, becaufe of the defect 
«. in that particular of the former eftablifhed conftitutions of her 
« kingdom, yet, with the unanimous conient of the parliament, 
« fhe had caufed a new act to be pafled, to ferve asa law for the 
« future.’ This humiliating ftep was accepted as a full fatis- 
faétion by the czar; and the offenders, at his requeft, were 
difcharged from all farther profecution, 


Tuts ftatuteé recites the arreft which had been made, “in | 
& contempt of the protedtion granted by her majefty, contrary 0 
* the law of nations, and in prejudice of the rights and privi- | 
& times been thereby~ poffefled of, and ought to be kept facred at 
« and inviolable :’? wherefore it efacts, that fot the future all “HH 
procefs whereby the perfon of any embaflador, or of hisdomefti¢ — | 
or domeftic fervant, may be arrefted, or his goods diftreined or 4 | 
feized, fhall be utterly null and void; and the perfons profecuting; {} 
foliciting, or executing fach procefs {hall be deemed violaters of | 
the law of nations, and difturbers of the public repofe ; and fhall . ' 


cellor and the two chief juftices, or any two of them, fhall think — / 
fit. But itis exprefsly provided, that no trader, within the de- 7 | 
. ° ° . YOM 
fcription of the bankrupt laws, who {hall be in the fervice of any 7) 
embaffador, fhall be privileged or protected by this act; nor fhall  ( 
any one be punifhed for arrefting an embaflador’s fervant, unlefs | 
his name be regiftered with the fecretary of flate, and by him Pt 
tranfimitted to the fheriffs of London and Middlefex. Excep> — 4 
tions, that are ftri@tly comformable to the rights of embafladors*, 
as obferved in the moft civilized countries. And, in confequence 
of this ftatute, thus declaring and enforcing the law of nations, 
, thefe — i 
ug y 

a» Ann. c: 12. non pertinere, qui in legati legationifve officio 
e Saepe quacfitum eft an comitum numero et nonfunt. Quum autem ea res nonnunguam ture j 
jure babendi funt, qui legatum comitantur, non _bas dederit, optimo exemplo in quibufdam aulis 
ut inflwuttior fiat legatios fed unice ut lucro feo olim receptum fuit, ut legatus teneretur exhiberé. 
confulant, inflitores forte et mercatores. Et, . nomenclatutam comitum fuorume Van Byn-- 


| 
eS | 


S 
. . . 4 
quamvis hos faepe defenderint et comitum loco kerfh. c. 25. prope finems os :| 
habere voluerint legati, apparet tamen fatis co bs, 


according to that rule of the civil law } 
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thefe ti are now held to’ be part of the law. of the land 
and are conftantly allowed j in the courts of common law ¢. 


H. Ir is alfo the king’s Bae iative to make treaties, leagues, 
and alliances with foteipn ftates and princes. For it is He the law 
of nations efiential to aie goodnefs of a league, that it he made by 
the fovereign power * ; and then it is binding upon the whole 
community ;'and in England the fovereign power, quoad hoc, is 
vetted in the perfon of the king. Whatever contraéts therefore he 
engages in, nootherpowerinthe kingdom can legally delay, relift, 
orannul. Andyet, left this plenitude of authority fhould be abufed. 
to the detriment of the public, the conftitution (as was hinted be- 


' fore) hath here interpofed a check, by the means of parliamentary 


impeachment, for the punithment of fuch mene s as from cri- 
minal motivesadvifeorconclude any treaty, which fhall afterwards 
be judged to derogate from the honour and intereit of the nation, 


Ill. Upon: the fame principle the king has alfo the fole pre- 
rogative of making war and peace. For it is held by all the wri- 
ters on the law of nature and nations, that'the right of making 
war, which by nature fubfifted in every individual, is given up 
by. all private perfons that enter into fociety, andis welled in the 
fovereign power ": and this right is given up, not only by indivi- 


duals, but even By the intire body of people, that are under. the, 
dominion of a fovereign. It would indeed be extremely improper, 
that any number of fubjectsdhould have the power of binding the . 


fupreme magiftrate, and putting him againit his will in a ftate of. 
war. Whatever hoftilities therefore may becommitted by private 
citizens, the ftate ought not to. be affected thereby: unlefs that 
fhould juftify their proceedings, and thereby become partner in 
the guilt. Such unauthorized voluntiersin violence are not ranked 
among open enemies, but are treated like pirates and robbers: 
3 hoftes hi funt qui nobis, 

ae Bes ones aut prac- 
dones: 


aut quibus ee, publice bellum decrevimus : 


"2 J 
' i a feel 


£ Fitzg. 200. Stra. 797. h Puff. b. & ¢. 6. §. 8. atic Barbeyr 7x foc, 
g Puff. L. of N. b. 8..c. 9. §.6. Lf. so. 16. 118. 
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dones funt. And the reafon which is given by Grotius", why ac- 
cording to the law of nations a denunciation of war ought always 
to precede the actual commencement of hoftilities, is not fo much 
that the enemy may be put upon his guard, (which is matter ra- 
ther of magnanimity than right) but that it may be certainly clear 
that the war is not undertaken by private perfons, but by the will 
of the whole community ; whofe right of willing is in this cafe 
tranferred to the fupreme magiftrate by the fundamental laws of 
fociety. So that, in order to make a war completely effectual, it | 
is neceflary with us in England that it be publicly declared and | 
duly proclaimed by the king’s authority 5 and then all parts of | 
both the contending nations, from the higheft to the loweft, are | 
‘pound by it. And wherever the night refides of beginning ana-_ |, 
tional war, there alfo mutt refide the right of ending it, or the |: 
ower of making peace. And the fame check of parliamentary | 
impeachment, for improper or inglorious conduct, in beginning, »/ 
conducting, or concluding a national war, is in general fufficient | 
to reftrain the minifters, of the crown from a wanton or injurioug | 
exertion of this great prerogative, | 


_ IV. But, as the delay of making war may fometimes be detris | 
mental to individuals who have fuffered by depredations from fo- 
reign potentates, our laws have in fome refpect armed the fubject 
with powers toimpel the prerogative; by directing the miniiters | 
of the crown to iflue letters of marque and reprifal upon due § 
demand: the prerogative of granting which is nearly related to, | 
and plainly derived from, that other of making war; this being ‘ 
indeed only an incomplete ftate of hoftilities, and generally end- ' 
ing in a formal denunciation of war. Thefe letters are grantable ° 
by the law of nations!, whenever the fubjects of one ftate are 
oppreffed and injured by thofe of another ; and juftice is denied = 

_ by that ftate to which the oppreffor belongs. In this cafe letters | 
of marque and reprifal (words in themfelves fynonymous and fig- ! 
nifying a taking in return) may be obtained, in order to feifethe » 
padies or goods of the fubjects of the offending fate, until fatis- | 

aie . | faction 
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fadtion be made, wherever they happen to be found. And indeed 
this cuftom of reprifals feems dictated by nature herfelf; for which 
reafon we find in the moft antient times very notable inftances of 
it". But here the neceflity is obvious of calling in the fovercign 
power, to determine when reprifals may be made; elfe every 
_ private fufferer would be a judge in his own ¢aufe. In par- 
_ fuance of which principle, it is with us declared by the ftatute 
4 Hen. V. c. 7. that, if any fubjects of the realm are oppreffed in 
time of truceby any foreigners, theking will grant marque in due 
form, to all that feel themfelves grieved. Which form is thus 
directed to be obferved : the fufferer muft fir apply to the lord 
privy-feal, and he fhall make out letters of requeft under the privy 
feal; and if, after fuch requeft of fatisfaction made, the party 
required do not within convenient time make due fatisfaction or 
reftitution to the party grieved, the lord chancellor fhall make 
him out letters of marque under the great feal ; and by virtue of — 
thefe he may attack and feife the property of the agereflor nation, 
without hazard of being condemned as a robber or pirate. 


V. Upon exactly the fame reafon flands the prerogative of 
granting fafe-conducts, without which by the law of nations no 
member of one fociety has a right to intrude into another. And 
therefore Puffendorf very juftly refolves”, that it is left in the 
power of all ftates, to take fuch meafures about the admiffion of 
ftrangers, as they think convenient; thofe being ever excepted 
who are driven on the coafts by neceflity, or by any caufe that 
deferves pity or compaflion.' Great tendernefs is fhewn by our 
laws, not only to foreigners in diftrefs (as will appear when we 
come to {peak of fhipwrecks) but with regard alfo to, the admif- 
fion of ftrangers who come fpontaneoufly. For fo long as their, 
_ nation continues at peace with ours, and they themfelves behave 

| baa peaceably, 


: 


‘ 


m Seethe account given by Neftor, in the_ due to many private fubjeéts of the Pylian 


eleventh book of the Iliad, of the reprifals 
made by himfelf on the Epcian nation; 
' from whom he took a multitude of cattle, 
as a fatisfation for a prize won at the Elian 
games by his father Neleus, and for debts 


Kingdom ; out of which booty the king 
took three hundred head of cattle for his- 
own demand, and the reft were equitably 
divided among the other creditors. 

n Law of N. and N. b. 3. ¢. 3. §. 9. 


a 


"be fent home whenever the king fees occafion. But no fubject of ~ } 


treaty between the king and his natural born fubjects : which oc- | 
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peaceably, they are under the king’s protection; though liable to i 


Gf a nation at war with us can, by the law of nations, come into | 
therealm, nor can travel himfelf upon the high feas, or fend his } 
goods and merchandize from one place to another, without dan- | 
ger of being feifed by our fubjects, unlefs he has letters of fafe- 
conduct ; which by divers antient ftatutes® mutt be granted under 
the king’s great feal and inrolled in chancery, or elfe are of no |j 
efc&: the king being fuppofed the belt judge of fuch emer-_ ! 
wencies,as may deferve exception from the general law of arms. |: 
Bat padports under the king’s fign-manual, or licences from his __ | 
embafludors abroad, are now more ufually obtained, and are als | 
lowed to be of equal validity. 


is pexp the law of England,asa commercial country, pays” | 
a very particular regard to foreign merchants ininfumerable in+ — 
ftances, One 1 cannot omit to mention: that by magna carta’ it 
1s provided, that all merchants (unlefs publicly prohibited before-) 5 | 
hand) fhall have fafe conduct to depart from, to come into; th, | 
tatry in, and to go through England, for the exercife of mer~ | 
chandize, without any unreafonable impofis, except in time , of 
war: and, if a war breaks out between-us and their country, —- 
they fhall be attached (fin England) without harm of -body or \ 
goods, till the king or his chief jufticiary be informed how our i 
*.erchants are treated in the land with which we are at war; and) 4 
:f ours be fecure in that land, they fhall be fecure in oprs.~ This | 
feems to have been a common rule of equity among all the nor-— 
thern nations ; for we learn from Stiernhook’, that it wasa_ 
maxim. among the Goths and Swedes, << guam legem extert nobis . 
«6 pofuere, eandem illis ponemus.” But it is fomewhat extraordinary, | 
that it fhould have found a place in magna carta, a,mere interior 


cafions the learned Montefquieu to remark with a degree of ad-" ! 
qniration, “ that the Englifh have made the protection of foreign 
“¢ merchants | | 


vo 15 Hen. VI. c 3. 18 Hen, VI. c. 8. Pc 30. 
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‘¢ merchants oge of the articles of their national liberty’.” But 
indeed it wel juftifies another oblervation which he has made’, 
é¢ that the Englifh know better than any other people upon earth, 
«© how to value at the fame time thefe three great advantages, re- 
‘¢ ligion, liberty, and commerce.” Very different from the genius 
of the Roman people ; who in their manners, their conititution, 
and even in their laws, treated commerce as a diihonorable em- 
ployment, and pronibited theexercife thereof to perfons of birth, 
or rank, or fortune’: and equally different from the bigotry of 
the canonifts, who looked on trade as inconfiftent with .chrifti- 
anity", and determined at the council of Melfi, under pope Ur- 
ban II, 4; D. 1090, that it was impefiible with a fafe confcience 
to exercife any trailic, or follow the profeflion of the law”. 


Tues are the principal prerogatives of the king, re{pecting 
this nation’s intercourfe with foreign nations; in all of which he 
is confidered as the delegate or reprefentative of his people. . But 
é 5 ae 2 us K a 

in domeftic affairs he is confidered in a great variety of characters, 
and from thence there arifesan abundant number of other pre- 
rogatives. | 


I. Frrxst, he isa eonftituent part of the fupreme legiflative 
power ; and, asfuch, has the prerogative of rejecting fuch pro- 
‘vifions in parliament, ashe judges improper to be paffed. The. 
expediency of which conftitution has before been evinced at large”, 
I thall only farther remark, that the king is not bound by any 
act of parliament, unlefs he be named therein by fpecial and par- 
ticular words. The moft general words that can be devifed (“ any 
“© perfon or perfons, bodies politic, or corporate, ©’c.””) affect not 
him in the leaft,if they may tend to reftrain or diminifh any of 


his 
r Sp. L. 20, 13. mercator ; aut fi voluerit effe, projiciatur de ec# 
§ Ibid. 20. 6. clefia Dei. Decref. 1. 88. 11. 
t Nobiliores natalibus, et honotem luce confpi- w Falfa fit poenitentia (laici] cum penitus ab 


- cuos, et patrimonio ditiores, perniciofum urbibus ofscio curial vel negotiali non recedit, quae fina 

mercimaiium exercere prohibemus. C. 4, 63-3. peccatts agt ulla ratione non praevalets Att: 
u Homo mercator vix aut nunquam potest Deo Concil. apud Baron. ¢. 16. 

Placeres ct ideo mnullus chriflianus debet effe x ch. 2. pag. 154. 
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his right or interefts’. For it would be of moft mifchievous cons | 
fequence to the public, if the ftrength of the executive power 
were liable to be curtailed without it’s own expreis confent, by 
conftruétions and implications of the fubject. Yet; where an act 
of parliament is exprefsly made for the prefervation of publicrights 
and the fuppreflion of public wrongs, and does not interfere 
with the eftablifhed rights of the crown, it is faid to be bind- 
ing as well upon the king as upon the fubje&’: and, likewife, 
the king may take the benefit of any particular act, though he 
be not efpecially named”. 


my) hr 
\ 

! 

y { 
i! 
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Hi. Tus king is confidered, in the next place, as the genes i 
raliffimo, or the firft in military command, within the king- | 
dom. The greatend of fociety is to protect the weaknefs of | 
individuals by the united ftrength of the community: and the | 
principal ufe of government is to direct that united ftrength in — 
the beft and moft effectual manner, to anfwer the end propofed. | 
Monarchical government is allowed to be the fitteft of any for / 
this purpofe; it follows therefore, from the very end of it’s in- 
ftitution, that ina monarchy the military power muft’ be truft- | 
ed in the hands of the prince. =" 


Iw this capacity therefore, of general of the kingdom, the ° 

king has thefole power of raifing and regulating fleets and armies. | 

-  ©F the manner in which they are raifed and regulated I fhall ' 
{peak more, when I come to confider the military flate. Weare | 

now only to confider the prerogative of enlifting and of govern-_ i 

ing them: which indeed was difputed and claimed contrary to ” 

all reafon and precedent, by the long parliament of king Charles rf 

but upon the reftoration of his fon, was folemnly declared by © 
-» the ftatute 13 Car. II. c. 6.to bein the king alone: for that the | 
 fole fapreme government and command of the militia within all 
his majefty’s realms and dominions, and ofall forces by fea and ~ 

land, and of all forts and places of ftrength, ever was and is the | 

. ae undoubted : 

yr Rep. 74. : ay Rep. 32. g a | 
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undoubted right of his majefty, and his royal predeceffors, kings 
and queens of England; and that both or either houfe of parlia- 
liament cannot, nor ought to, pretend to the fame. 


Turs fatute, it is obvious to obferve, extends not only to 
fieets and armies, but alfo to forts, and other places of ftrength, 
within the realm; the fole prerogative, as well of erecting, as 
manning and governing of which, belongs to the king in his ca- 
pacity of general of the kingdom °; and all lands were formerly 
fubject to a tax, for building of caftles wherever the king thought 
proper. ‘This was one of the three things, from contributing to 
the performance of which no lands were exempted; and there- 
fore called by our Saxon anceftors the ¢rinoda neceffitas : fc. pontis 
reparatio, arcis conftructio, et expeditio contra hoflem®. And this 
they were called upon to do fo often, that as fir Edward Coke 


from M. Paris aflures us‘, there were in the time of Henry Il 
1115 caftles fubfifting in England, The inconvenience of which. 


when granted out to private fubjects, the lordly barons of thofe 
times, was feverely felt by the whole kingdom; for, as William 


of Newburgh remarks in the reign of king Stephen, “ erantin - 


« Anglia-quodammodo tot reges.vel potius tyranni, quot domini caftel- 
** lorum:” but it was felt by none more fenfibly than by two 


-fucceeding princes, king John and king Henry Ill. And there- 


fore, the greateft part of them being demolifhed in the barons’ 


ing them to be rebuilt in a fortified manner: and fir Edward Coke 
lays it down*, that no fubject can build a caftle, or houfe of 
firength imbattled, or other fortrefs defenfible, without the li- 
cence of the king; for the danger which might enfue, if every 
man at his pleafure might do it. | 


y 


Ir is partly upon the fame, and partly upon a fifcal founda- 
tion, to fecure his marine revenue, that the king has the prero- 
| gative 
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" gative of appointing ports and havens, or fuch places only, for 
perfons and merchandize to pafs into and out of the realm, as he 
in his wifdom fees proper. By the feodal law all navigable rivers 
and havens were computed among the regalia’, and were fubject. 
to the fovereign of the fate. And in England it hath always 
been held, that the king is lord of the whole fhore®, and parti- 
cularly is the euardian of the ports and havens, which are the 7 
inlets and gates of the realm": and therefore, fo early as the ~ | 
reign of king John, we find fhips feifed by the kings officers for ay 
putting in at a place that was not a legal port‘. Thefe legal 
ports were undoubtedly at firft afhgned by the crown; finceto — | 
cach of them a court of portmote is incident *, the jurifdition | 
of which muft flow from the royal authority : the great ports of (aT 
the fea are alfo referred to, as well known and eftablifhed, by a | 
fatute 4 Hen.1V. c. 20. which prohibits the landing elfewhere § 
under pain of confifcation : and the ftatute 1 Eliz. c. 11. recites ~ 
that the franchife of lading and difcharging had been frequently — 

_ granted by the crown, akan pk aN 
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But though the, king hada power of granting the franchife 
of havens and ports, yet he had not the power of refumption, or 
of narrowing and confining their limits when once eftablithed 5 ~~ 
but any perfon had a right to load or difcharge his merchandize: — 
in any part of the haven: whereby the revenue of the cuftoms: — 
was much impaired and diminifhed, by fraudulent landiags in” 
eb{fcure and. private cerners. This occafioned the ftatutes of: 

1 Eliz. c. 11. and 13 & 14 Cap. Il. c. 11. §. 14. awhich: enable. — 
the crown by commiffion to afcertain the limits of all ports,’ © 
and to aflign proper wharfs and quays in each port, for the ex- | 


clufive landing and loading of merchandize.  * es Th ho 


. " a . 
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©. Tue, erection of beacons, light-houfes, and fea-marks, is alfo” 
a branch of the royal prerogative: whereof the fir was antjently 
‘ ufed 
‘¢ 2 Feusl. t. 96. Crag. 1. 15. 35. i Madox. hift. exch. S000, 
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ufed in order to alarm the country, in cafe of the approach of 
an enemy; and all of them are fignally -ufeful in guiding and 
preferving veilels at fea by night as well as by day. For this pur 
pofe the king hath the exclufive power, by commiffion under his 
great feal', to canfe them to be erected in fit and convenient 
places ™, as well upon the lands of the fubject as upon the de- 
mefnes of the crown: which power is ufually velted by letters 
patent in the office of lord high admiral". And by ftatute 8 Eliz. 
c. 13. the corporation of the trinity-houfe are impowered to fet 
up any beacons or fea-marks wherever they fhall think them ne- 
ceflary ; and if the owner of the land or any other perfon-‘fhall 
deftroy them, or fhall take down any {teeple, tree, or other known 
fea-mark, he fhall forfeit 100 /. or, in cafe of inabjlity to ey it, 

ihall be ip facto outlawed. 


To this branch of the prerogative may alfo be neta the 
power veited in his majefty, by ftatutes 12 Car. Il. c. 4. and. 
29 Geo. II. c. 16. of prohibiting the exportation of arms or am- 
munition out of this kingdom, under fevere penalties: and like- 
wife the right which the | king has, whenever he fees proper, of 
confining his fubjects to ftay within the realm, or of recalling 
_ them when beyond the feas. By the common law °, every man 
inay go out of the realm for whatever caufe he pleafeth, without 
obtaining the king’s leave ; provided heis under no injun@tion of 
ftaying at home: 
_ John’s great charter, though left out in that of Henry Ill) but, 
_ becaufe that every man Sictit of right to defend the king and his 
realm, therefore the king at his pleafure may command him by his 
writ that he go not beyond the feas, or out. of the realm, without 
licence; and, if he do the contrary, he fhall be bunithed for dif- 


_ obeying the fae scommand. Some pérfons there antiently were, 
that, by reafon of their ftations, were under a perpetual prohibi- 


tion We going abroad withoutlicence obtained; among which were 


Kk oy he ,  reckoncd» 
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reckoned all peers, on account of their being counfellors of the 
crown; all knights who were bound to defend the kingdom 
from invafions ; all ecclefiaftics, who were exprefsly confined by 
the fourthchapter of the conftitutions of Clarendon,on account of 
their attachment in the times of popery to the fee of Rome; alt 
archers and other artificers, left they fhould inftruct foreigners to 
rival us in their feveral trades and manufactures. This was law in 
the times of Britton °, who wrote in the reign of Edward1: and 
fir Edward Coke* gives us many inftances to this effect in the 
time of Edward Ill. In the facceeding reign the affair, of tra- 


yelling wore’a very different afpeét: an aét of parliament being | 


made, forbidding all perfons whatever to go abroad without lis 
cence; except only the lords and other great men of the realm 3 
and true and notable merchants ; and the king’s foldiers. But 
‘this ack was repealed by the ftatute 4 Jac. l.c. 1. And at prefent 
every body has, or at leaft affumes, the liberty of going abroad 
when he pleafes. Yet undoubtedly if the king, by writ of ne 


exeat regnum, under his great feal or privy feal, thinks proper to 71 
a oS 3 % ' 


probibit him from fo doing; or if the king fends a writ.to any 


man, when abroad, commanding his return ; and in either cafe 


the fubject difobeys; itis a high contempt of the king’s prero- 


and then heis liable to fine and imprifonment*s 


WL. ANOTHER capacity, in which the king is confidered in 
‘dJomeftic affairs, 1s as the fountain of jultice and general confer= 
wator of the peace of the kingdom. By the fountain of juftice | 
the law does not meat the author or original, but only the diftri- : 
butor. Juftice 1s not derived from the king, as from his free gift; 


but he is the fteward of the public, to difpenfe it to whom it is 
due’. Heis not the fpring, but the refervoir ; from whence ght 


andequity are conduéted, by 2 thoufand channels, to every indivi- 
dual. The original power of judicature, by the fondamental prin-— 
Y 


ciples 


pc. 123. s 1 Hawk. P. Cpa. 
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gative, for which the offender’s lands fhall be feifed till he return; s 
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ciples of fociety, is lodged in the fociety at large : but as it would” 
be impracticable to render complete juftice to every individual, 
by the people in their collective capacity, therefore every fiation 
has committed that power to certain felc@ magiltrates, who with 
more eafe and expedition can hear and determine complaints ; and 
in England this authority has immemorially been exercifed by 
the king or hisfubRitutes. He therefore has alone the right of 
erecting courts of judicature: for though the conftitution of the 
kingdom hath entrufted him with the whole executive power of 
the laws, it is impoffible, as well .as improper, that he fhould 
perfonally carry into, execution this great and extenfive trait: it 
is confequently neceflary, that courts fhould be erected, to aflift 
him in executing this power ; and equally neceflary, that, if 
erected, they fhould be ereéted by his authority. And hence it 
is, that all jurifdi@ions of courts are either mediately or imme- 
diately derived from the crown, their proceedings run generally 
in the king’s name, they pafs under his feal, and are executed 


by his officers. 


Ir is probable, and almoft certain, that in very early’ times, 
before our conftitution arrived at it’s full perfection, our kings in 
perfon often heard and determined caufes between party and party. 
But at prefent, by the long and uniform ufage of many ages, Our 
kings have delegated their whole judicial power to the judges of 
their feveral courts ; which are the grand depofitary of the fun- 
damental laws of the kingdom, and have gained a known and 
ftated jurifdiction, regulated by certain and eftablifhed rules, 
which the crown itfelf cannot now alter but by act of parlia- 
ment". And, in order to maintain both the dignity and indepen- 
dence of the judges in the fuperior courts, it is enaGed by the 
_ fatute 13 WIL. c. 2. that their commifiions fhall be made (not 

as formerly, durante bene placito, but) quamdin bene Se. gefferint, 
and their falaries afcertained and eftablithed ; but that it may be 
lawful to remove them on the addrefs of both houfes of parlia- 
ment. And now, by the noble improvements of that law in the — 

Kk 2 flatute 


Soy 2 Hawk. P. C. 2, ” 
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fatute of 1 Geo. Ill. c. 23. enacted atthe earneft recommendation 
of the king himfelf from the throne, thejudges are continued i ~ 
their offices during their good behaviour, notwithftanding any 


demife of the crown (which was formerly held” immediately to ad 


vacate their feats) and their full falaries are abfolutely fecured to 
them during the continuance of their commiflions : his majelty 
having been pleated to declare, that * he looked upon the inde- 
<¢ pendence and uprightnefs of the judges, as effential to the im- ~ 
‘ partial adminiftration of juftice ; as one of the beit {ecurities 


« of the rights and liberties of his, fubjectss and as moft con- 7 


s¢ ducive to the honour of the crown.” 


Iw criminal proceedings, oF profecutions for offences, it would 
fill be a higher abfurdity, if the king perfonally fate in judg- 


ment ; becaufe in regard to thefe he appears in another capacity, ‘ | 
‘that of profecutor All offences are either agajnit the king's peace, ay 


or his crown and dignity ; and are {o laid in every indictment. ait 
For, though in their confequences they generally feem (except in | | 


the cafe of treafon and a very few others) to be rather offences :) 


againit the kingdom than the eine > yer. ae the public, which 1s 


an invifible body, has delegated all it’s power and rights, with re- 4 


gard to the execution of the laws, to one vifible magilirate, all 


affronts to that power, and breaches of thofe rights, are imme- | 
diately offences againtt him, to. whom they are fo delegated by i 
' the public. He is therefore the proper perfon to profecute for P| 
all public offences and breaches *of the peace, being the perfon — 
injured in the eye of the law. . And this notion was carried fo far — 
in the old Gothic conftitution, (wherein the king was bound by 


. his coronation oath to conferve the peace) that in cafe of any for- ~~ 


,  eible injury offered to the perfon of a fellow fubject, the offender 


was accufed of a kind of perjury, in having violated the kings; 


"~ goronation oath ; dicebatur fregiffe juramentum regis juratum'. And) 
TOONS ree ES AE kam “is Ril adie, A Cie 
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hence alfo arifes another branch of the prerogative, that of par- 
doning offences; for it is reafonable that he only who is injured 


_fhould have the power of forgiving. Of profecutions and par- 


dons I fhall treat more at large hereafter;. and only mention them 
here, in this curfory manner, to thew the conftitutional grounds 
of this power of the crown, and how regular ly connected all the 
links are in this yaft chain of prerogative. 


In this diftinct and feparate exiftence of the judicial power, 


“in a peculiar body of men, nominated indeed, but not removeable 


at-pleafure, by the crown, confifts one main prefervative of the 
public liberty ; which cannot fubfift long 1 in any ftate, unlefs the 
adminiftration of common juftice be in fome degree feparated 
both from the legiflativeand alfo from the executive power. Were 
it joined with the legiflative, the mes liberty,-and property of 
the fubject would ap in the hands of arbitrary judges, whofe de- 
cifions would be then regulated only by their own opinions, and 
not by any fundamental ‘principles of law; which ehough Jegil- 
lators may depart trom, yet judges are bound to obierve.. Were 
it joined with the executive, this union might foon be an over- 
ballance for the legiflative. For which Aiba, by the ftatute of 
16 Car. I.c. 10, which abolifhed the court of flar- chamber, ef- 
fectual care is taken to remove all judicial power out of the hands 
of the king’s privy council; who, as then was evident from re- 
cent inftances, might foon be inclined to pronounce that for law 
which was moft agreeable to the prince or his officers. Nothing 
therefore.is more to be avoided, in afreeconftitution, than uniting 
the provinces of a judge and a miunifter of ftate. And indecd, 

that the abfolute power, claimed and exercifed in a neighbouritig 
nation, is more tolerable than that of the eaftern empires, is 


_in great meafure owing to their having veited the judicial power 


in their parliaments, a body feparate ot diftinct from both the 


- legiflative and executive: and, if ever that nation recovers it’s 
- former liberty, it will owe it to the efforts of thofe affemblies. 
In Turkey, where every thing is centered in the fultan or his 


minifters, 
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minifters, defpotic power is in it’s meridian, and wears a more 

dreadful afpect, | 


A coxsrquence of this. prerogative is the legal ubiquity of “ | 
the king. His majelty, in the eye of the law, is always prefent X 4 7 
in all his courts, though he cannnot perfonally diftribute juftice™. | 
His judges are the mirrer by which the king’s image is reflected. Eid | 
It is the regal office, and not the royal perfon, that is always | 
prefent in-court, always ready to undertake profecutions, or pro- 
nounce judgment, for the benefit and protection of the fubject. | 
And from this ubiquity it foliows, that the king can never be: ee 
nonfuit*; fora nonfuit is the defertion of the fuit or. action ba 4 t 
the non-appearance of the plaintiff in court. For the fame reafon, 9) 
alfo,in the forms of legal proceedings, the king is not faid to |, 
appear. by his attorney, as other men do; for he always appears Ai 
in contemplation of law in his own proper per fon’. ee tS 


From the fame original, of the king’s being the fountain of: i 


juitice, we may alfo deduce the prerogative of ifluing proclama: — 
tions, whichis velted in the king alone. Thefe proclamations ay 
fir Edward Coke obferves*) Pal 


t 


x Fortefc.c. 8. 2 Inft. 186. ; b Finch. L. 8:. 
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upon all fhipping in time of war", will be equally binding as an 
act of parliament, becaufe founded upon a prior law. Buta pro- 
clamation to lay an embargo in time of peace upon all veffels 
Jaden with wheat (though in the time of a public {carcity) being 
contrary to law, and particularly to flatute 22 Car. Il. c. 13. the 
advifers of fach a proclamation and all perfons acting under it, 
found it neceflary to. be indemnified by a fpecial a@ of parliament, 
7 Geo. Ill. c, 7. A proclamation for difarming -papifis, is alfo 
binding, being only in execution of what the legiflature has firft 
ordained: but a proclamation for allowing arms to papifts, or 
for difarming any proteftant fubjeéts, will aot bind; becaute the 
firft would be to afflume a difpenfing power, the latter a legifla- 
tive one ; to the vefting of either of which in-any fingle perfon 
the laws of England are abfolutely ftrangers. Indeed by the fta- 
tute 31 Hen. VII. c. 8. it was enatted, that the king’s. procla- 
mations fhould have the force of ads of parliament: a fiatute, 
which was calculated to introduce the moft defpotic tyranny 5 
and which muft have proved fatal to the liberties of this king- 
dom, had it not been luckily repealed im the minority of his 
fuccefior, about five years after °.° 

iV. Tue king is likewife the fountain of honour, of office, ° 
and of privilege: and thisin a different fenfe from that wherein 


_ he is Riled the fountain of Juttice ; for here he is really the parent 


of them. Itis impoflible that government can be maintained 


_ without a due fubordination of rank; that the people may know 


and diftinguith fuch as are {et over them, in order to yield them 
their due refped& and obedience ; and alfo that the officers them- 
felves, being encouraged by emulation and the hopes \of fuperio- 


_ rity, may the better difcharge their funions : and the law fup- 


pofes, that no one can be fo good a judge of their feveral merits 
and fervices, as the king himfelf who employs them. It has there- 
fore intrufted with him the fole power of conferring dignities and 


honours, in confidence that he will below them upon none, but 
| fuch as deferve them. And therefore all degrees of nobility, of 


knighthgod, 


x 
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knighthood; and other titles, are received by immediate grant 
from the crown: either exprefled in writing, by writs or letters 
patent, asin the creations of peers and baronets; or by corporeal 


inveltiture, as in the creation of a fimple knight. 


From the fame principle alfo arifes the prerogative of erec- | 
ting and difpofing of offices: for honours and officers are intheir | 
nature convertible and fynonymous. All offices under the crown — | 
carry in the eye of the law an honour along with them; becaufe 
they imply a fuperiority of parts and abilities, being fuppofed to — } 
be always filled with thofe that are thoft able to execute them: | 
And, on the other hand, all honours in their original had duties ai | 
or offices annexed to them: an earl, conies, was the confervator i 
or governor of a country 5 anda knight, mules, was Aotind toat= 7 || 
tend the king in his wars. For the fame reafon therefore that | 
honours are in the difpofal of the king, offices ought to be fo like- 
wife; and as the king may create new titles, fo may he create new | 
offices: but with this reftriction, that he eannot create hew offices a 
with new fees annexed to them, nor anriex new fees to old offi: 7} ] 


ces: for this would be a tax upon the fubject, which cannot be — ; 
impofed but by act of parliament ‘. Wherefore, in 13 Hen. IV, al 
new office being created by the king’s letters patent for meafuring 7; 
cloths, with a new fee for the fame, the letters patent were, on at 


sccount of the new tee, rovoked and declared void in parliament. a | 
, : fH 


Urow the fame, or a like reafon, the king has alfo the pre- Be 
rogative of conferring privileges upon private perfons. Suchasiaaa 
granting place or precedence to any of his fubjects, as fhall feem 7 
good to his royal wifdorn ®: or fuch as converting aliens, or per- i 
fons born out of the king’s dominions, into denizens ; whereby 
fome very confiderable privileges of natural-born fubjects are con- 
ferred upon them. Such alfo is the prerogative of erecting corpo- 
rations ; whereby a number of private perfonsare united and knit © 
together, and enjoy many liberties, powers, and immunities in 
their politic capacity, which they were utterly incapable 4 ing 

Pict ; : there 
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their natural. Of aliens, denizens, natural-born, and naturalized 
fubjects, I {hall fpeak more largely ih a fubfequent chapter ;- as 
alfo of corporations at the clofe of this book of our commentaries. 
I now only mention them incidentally, in order to remark the 
king’s prerogative of making them ; which is grounded upon this 
fourdation, that the king, having the fole adminiftration of the 
government in his hands, is the beft and the only judge, in what 
capacities, with what privileges, and under what diftin@ions, his 
people are the beft qualified to ferve, and to a@ underhim. A 
principle, which was carried fo far by the imperial law, that it 
was determined to be the crime of facrilege, even to doubt 
whether the prince had appointed proper officers in the ftate es 


V. AnotHeR light, in which the laws of England confider 
the king with regard to domettic concerns, is as the arbiter of 
commerce. By commerce, I at prefent mean domeftic commerce 
only. It would lead me into too large a field, if I were to attempt 
to eriter upon the nature of foreign trade, it’s privileges, regula- 
tions, and reftrictions ; and would be alfo quite befide the pur- 
pote of thefe commentaries, which are confined to the laws of 
England. Whereas no municipal laws can be fufficient to order 


_ and determine the very extenfive and complicated affairs of traffic 


and merchandize; neither can they havea proper authority for 
this purpofe. For, as thefe are tranfa@ions carried on between 


| fabjects of independent ftates, the municipal laws of one will 
. not be regarded by the other. For which reafon the affairs of 


commerce are regulated by a law of their own, called the law 


Merchant or /ew mercatoria, which all nations agree in and take 


notice of. And in particular it is held to be part of the law of 
England, which decides the caufes of merchants by the general 
rules which obtain in all commercial countries ; and that often 
éven in matters relating to‘domeftic trade, as for inftance with 
regard to the drawing, the acceptance, and the transfer, of in- 


oP Det Wits: 
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Wits usin England, theking’s prerogative, fo far as it res 
lates to mere domeftic commerce, will fall principally under 
the following articles. 


- First, the eftablifhment of public marts,. or places of buy- - 

ing and felling, fuch as markets and fairs, with the tolls theres _ 
unto belonging. Thefe can only be fet up by virtue of theking’s |} 
grant, or by long and immemorial ufage and prefcription, which — . 

prefuppofes fuch a grant *. ‘The limitation of thefe public reforts, |. 
to fuch time and fuch place as may be moft convenient for the 
neighbourhood, forms a part of oeconomics, or domettic polity Gt 
which, confidering the kingdom as a large family, and the king * ; 
as the mafter of it, he clearly has a right to difpofe and order — 
‘as he pleafes. | a 
"Szconpty; the regulation of weights and meafures. Thefe; | 
for the advantage of the public, ought to be univerfally the fame, — 
throughout the kingdom ; being the general criterions which — 
reduce all things to the fame or an equivalent value. But, as 
weight and meafure are things in their nature arbitrary and un- 4 


certain, it is therefore expedient that they be reduced to fome 7 
éxed rule or ftandard: which Randard it isimpoflible to fix by 
any written law or oral proclamation ; for no man can, by words: ai 
only, give another an adequate idea of a foot-rule, or a pound- ~ 
weight. It is therefore neceflary to have recourfe to fome vifible, ~ 
palpable, material ftandard; by forming a comparifon with — 
which, all weights and meafures may be reduced to one unifornt © 
fize: and the prerogative of fixing this ftandard, our antient 
law vetted in the crown; asin Normandy it belonged to the’ 
‘duke'!. This fandard was originally kept at Winchefter: and 
“we find in the laws of king Edgar”, near a century before the 
conquelt, an injunction that the one meafure, which was kept: 
at Winchefter, fhould be obferved throughout the realm: Mott 
| nations 
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nations have regulated the ftandard of meafures ef length by 
comparifon with the parts of the human body; as the palm, the 
hand, the fpan, the foot, the cubit, the ell, (a/na, or arm) the 
pace, andthe fathom. But, as thefe are of different dimenfions 
in men of different proportions, our antient hiftorians? inform 
us, that anew ftandard of longitudinal meafure was afcertained | 
by king Henry the firt; who commanded that the w/yaoran- 
tient ell, which anfwers to the modern yard, fhould be made of. 
the exact length of his own arm. And, one ftandard of mea- 
fures of length being gained, all others are eafily. derived from 
thence; thofe’of greater length by multiplying, thofe of lef 


by fubdividing, that original flandard. Thus, by the flatute 
called compofitio ulnaruin et ‘perticarum, five yards and an half 
make a perch ; and the yard is fubdivided into three feet, and 
each foot into twelve inches ; which inches will be each of the 
_ length of three grains of barley. Superficial meafures are derived 
by fquaring thofe of length; and meafures of capacity by cubing 
them. The ftandard of weights was originally taken from corns 
of wheat, whence the lowelt denomination of weights we have 
is ftill called a grain, thirty two of which are directed, by the 
ftatute called compofitio menfurarum, to ‘compote a penny weight, 
_ whereof twenty make an ounce, twelve ounces a pound, and fo 
upwards. And upon thefe principles, the firft ftandards were 
made; which, being originally fo fixed by the crown, their fub- 
fequent regulations have been generally ‘made by the king in 
parliament. Thus, under king Richard I, in his parliament 
holden at Weftminfter, A. D. 11 97, it was ordained that there 
fhould be only one weight and one meafure throughout the king- 
dom, and that the cuftody of the aflife or ftandard of weights - 
and meafures fhould be committed to certain perfons in every city 
-and borough®; from whence the antient office of the king’s aul- 
| nager feems to have been derived, whofe duty it was, for a cer- 
_ tain fee, to meafure all cloths made for fale, till the office was 
abolithed by the ftatute 11 & 12 W. IIL. c. 20. In king John’s 
Re les time 
| 2 Will. Malmfh, ix vita Hen. I. Spelm. o Hoved. Matth. Paris. s \ 
| Hen, I, apud Wilkins. 299.” 
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‘dime this ordinance of king Richard was ‘frequently difpenfed 
with for money’; which occafioned a provifion to be made for 
inforcing it, in the great charters of king John, and his fon’. 
Thefe original ftandards were called pondus regis’, and menfura 
domini regis’; and are directed by avariety of fubfequent ftatutes 
to be kept in the exchequer, and all weights and meafuresto be — | 
made conformiable thereto’. But as fir Edward Coke obferves", ) 
though this hath fo often by authorit 
ed, yet it’ could never be effected ; 
the multitude. tek fg 


fo forcible is cuftom with 


TH1RDLY, as money is the medium of commerce, it is the 7] 
as the arbiter of domeftic commerce, to give EE 

Money is an univerfal medium, © 

hich the value of all 


of many fubdivilions : 

lated for this purpofe, 

is alfo the moft proper for 

eafily be reduced to the fam 

articular nation fixes on it it’s own impreflion, 

and ftandard (wherein coniilts the. intrinfic value) 

known byinfpection only, 4 Sets 
As the quantity of precious metals increafes, that is, the more ay 

of them there 1s extracted from the mine, this univerfal medium — | 

or common fign will fink in value, and grow lefs precious. Above = 

» thoufand millions of bullion are calculated to have been im- — 

ported into Eurape from America within lefs than three centu- | 

. . ® ries3m 

: ) ) 

Hoved. 4. D. 1201. t 14 Edw. QI. ff. 1. ¢. 1%. 33 Edw. Ty ; 

q 9 Hen. HI. c¢. a5. ‘ .§-¢ fo. 16 Ric, Il. c."3- 8 Hen. VI. | 

& Pla. 35 Edw. LL apud Cowel’s Interpr. é, ut Hen. Vic. 8. 11 Hen. VIL. c. 4.7 Wy 


tit. pondus regis. 2 Car. IL. c. 8. 
§ Filet. 2.12. ~ u 2 Inf. ax. 


Toyal prerogative. 
coinage, and not the power of inftituting either the impreflion 


Ch. 7, of PERSONS. 277 


ries ; and the quantity is daily increafing. The confequencc is, 
that more money muft be given now for the fame commodity 
than was given an hundred years ago. And if any accident was 
to diminih the quantity of gold and filver, their value would pro- 
portionably rife. A horfe, that was ey worth ten pounds, is 
now perhaps worth twenty ; and, by any failure of current fpecie, 
the price may be reduced to what itwas. Yet is the horfein 
reality neither dear nor cheaper at one time than another: 
for, if the metal which conftitutes the coin was formerly twice 


as fcarce as at prefent, the commodity was then as dear at. half 


the price, as NOW it is at the whole. | 


Tue coining of money is in all {tates the act of the fovereign 
Saat for the reafon jut mentioned, that it’s value may he 
nown on infpection, And with refpect to coinage in general, 


there are three things to be confidered therein; the materials, 


the impreflion, and the denomination. 


“Wirn regard to the materials, fir Edward Coke lays it down”, 
that the money of England mutt either be of gold or filver; and 
none other was ever iffued by the royal authority till 1672, when 
copper farthings and half-pence were coined by king Charles the 
fecond, and ordered by proclamation to be current in all payments, 
under the value of fix-pence, and not otherwife. But this copper 
coin is not upon the fame footing with the otherin many refpedts, 
particularly with regard to the offence of counterfeiting it. 


As tothe impreffion, the ftamping thereof is the unqueftion- 
able prerogative of the crown: for though divers bithops and 
monafteries had formerly the privilege of coining money, yet, 
_as fir Matthew Hale obferves*, this was ufually done by fpecial 
grant from the king, or by prefcription which fuppofes one ; 
and therefore was derived from, and pot in derogation of, a 
Befides that they had only the profit of the 
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or denomination ; but had ufually the itamp fent them from 
the exchequer, . 


Tu denomination, or the value for which the coin is to pafs 
current, is likewife'in the breaft of the king; and, if any unu- 
fual pieces are coined, that value muft be afcertained by procla- 
mation, Inorder to fix the value, the weight and the finenefs 
of the metal are to be taken inte confideration together. When 


a given weight of gold or filver is of a given finenefs; itis then a | 


of the true fandard, and called fterling metal; a name for which 
there are various reafons given’, but none of them entirely fatis- 
factory. And of this fterliag metal all the coin ofthe kingdom 
muft be made, by the ftatute 25 Edw. Ill. c. 13. So that the 
king’s prerogative feemeth not to extend to thedebafing or inhan-" 
cing the value of the coin, below or above the fterling value *: 
though fir Matthew Hale’ appears to be of anather opinion, The’ 
king may alfo, by his proclamation, legitimate foreign coin, and, 
make it current here; declaring at what value it fhall be taken in 
payments’, But this, | apprehend, ought to be by comparifon 


with the fandard of our own coin; otherways the confent of 


parliament will be neceflary. There is at prefent no fuch legiti- 
mated money; Portugal coin being only current by private cons 
fent, fo that any one who pleafes may refufeto take it in pay- 
ment. The king may alfo at any time decry, or cry down, any, | 


coin of the kingdom, and make it no longer current’, 


x 


VI. Fue king is, laftly, confidered by the laws of England, | 
as the head and fupreme governor of the national church, a 


TT o enter into the reafons upon which this prerogative is found- — 
ed is matter ratherof divinity than of law. I fhall therefore — 


only obferve that by ftatute 26 Hen. Vill.c. 1. (reciting that the | 


king’s majelty juftly and rightfully is and ought to be the fupreme 
gh ae - a heady 
ue y Spelm.Glofl 203. b Ibid. 197. | 


z 2 Inft. 577. c Ibid. 
a x Hal. P. C. 194. 
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head of the church of England; and fo had been recognized by 
the clergy of this kingdom in their convocation) it is enacted, 
that the king fhall be reputed the only fupreme head in earth of 
the church of England, and fhall have, annexed to the imperial 
crown of this realni, as well the title and file thereof, as all 
jurifdictions, authorities, and commodities, to the {aid dignity 
of fupreme head of the church appertaining. And another faq 
tute to the fame purport was made, 1. Eliz.c. 1. 


Iw virtue of this authority the king convenes, prorogues, re- 
itrains, regulates, and diffolves all ecclefiaftical fynods or convo- 
cations. This wasan inherent prerogative of the crown, long 
before the time of Henry VIII,as appears by the ftatute 8 Hen. VI, 
¢. t.and the many authors, both lawyers and hiftorians, vouched 
by fir Edward Coke‘, So that the fatute 25 Hen. VIII. c. 19. 
which reftrains the convocation from taking or putting in exe- 
cution any canons repugnant to the king’s. prerogative, or the 
laws, cuftoms, and ftatutes of the realm, was merely declara- 
tory of the oldcommon law‘: that part of it only being new, 
which makes the king’s royal affent actually neceflary to the va- | 
lidity of every canon. The convocation or ecclefiaftical fynod, 
in England, differs confiderably in it’s conftitution from. the fy- 
nods of other chriftian kingdoms: thofe confifting wholly of 
bifhops ; whereas with us the convocation is the miniature of a 
parliament, wherein the archbifhop prefides with regal ftate ; 
the upper houfe of bithops reprefents the houfe of lords: and 
the lower houfe, compofed of reprefentatives of the feveral dio- 
cefes at large, and of each particular chapter therein, refembles. 
the houfe of commons with it’s Knights of the fhire and bur- 
 gefles §. “This conftitution is faid to be owing to the policy of 
Edward I; who thereby at one and the fame time let in the in- 


ferior 
d 4 Inft. 322, 323, ; fEmbles the convocation of England. It is 
e€ 1% Rep. 72. compofed of the bifhops and fuperinten- 


£ In the diet of Sweden, where the eccle- dants ; and alfo of deputies, one of which 
fialtics form one of the branches of the le- is chofen by every ten pariihes or rural 
gillature, the chamber of the clergy re- deanry, Mod. Un. Hitt. xxxiii. 38, 


The Ricuts Boox Ff. 


ferior clergy to the privilege of formitig’ ecclefiaftical canons, 
(which before they had not) and alfo introduced a method of 
taxing ecclefiaftical benefices, by confent of convocation *. 


eee 


From this prerogative alfo, of being the head of the church, 
arifes the king’s right of nomination to vacant bifhopricks, and 
certain other ecclefiaftical preferments ; which will more pro- 
perly be confidered when we come to_treat of the clergy. I 
fhall only here obferve, that this is now done in confequence of 
the flatute 25 Hen. VII. c. 26. 


Ag head of the church, the king is likewife the dernier refort 
sn all ecclefiaftical caufes ; an appeal lying ultimately to him in 
thancery from the fentence of every ecclefiaftical judge: which 
right was reftored to the crown by ftatute 25 Hen. VII. cs i96 
as will more fully be fhewn hereafter. ) . 
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CHAPTER THE EIGHTH. 


| SOM ree KINGS REVENUE. 


w PAVING, in the preceding chapter, confidered at large 
thofe branches of the kin g’s prerogative, which contribute 

to his royal dignity, and conftitute the executive power of the 
sovernment, we proceed now to examine the king’s fal preros 
_ gatives, or fuch as regard his revenue; which the Britifh, confti- 
| tution hath vefted in the royal perfon, in order to fupport his digs 
nity and maintain his power: being a portion which each fubject 
contributes of his Property, in order to fecure the remainder. 


_ Tuts revenueis cither ordinary,or extraordinary. The king’s 
ordinary revenue is fuch, as has either {ubfifted time out of mind 
in thecrown; or elfe has been granted by parliament, by way of 

purchafe or exchange for fuch of the king’s inherent hereditary 
revenues, as were found inconvenient to the fubject. | 


WHEN I fay that it has fubfifted time out of mind in the 
crown, Ido not mean th 


Ppoffeflion of the whole of this revenue. Much (nay, 
pat) of it is at this day in the hands of fabjects ; 
has been granted 1 


the greateft 


to whom it 


~ Manors 
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manors arid other fubjeéts frequently look upon to be their own 
abfolute rights ; becaufe they are and have been vefted in them 
and their anceftors for ages, though in reality originally derived 
from the grants of our antient princes. 


IL. Tue firft of the king’s ordinary revenues, which I fhall take — 
notice of, is of an ecclefiaftical kind ; (as are alfo the three fuc- | 
ceeding ones) viz. the cuftody of the temporalties of bifhops: by 
which are meant all the lay revenues, lands, and tenements (in Be 
which is included his barony) which belong to an archbifhop’s or | 
bifhop’s fee. And thefe upon the vacancy of the bifhoprick are 

- immediately the right of the king, as a confequence of his pre- | 
rogative in church matters ; whereby he is confidered as the foun- | 
der of all archbifhopricks and bifhopricks, to whom during the — 
‘vacancy they revert. And for the fame reafon, before the diflo- || 
lution of abbeys, the king had the cuftody of the temporalties of 

~ all fuch abbeys and priories as were of royal foundation (but not | 
of thofe founded by fubjects) on the death of the abbot or prior’. 7) 
Another reafon may alfo be given, why the policy of the law | 
hath vefted this cuftody in the king; becaufe, as the fucceffor is 
not known, the lands and pofleflions of the fee would be liable | 
to fpoil and devaftation, if no one had a property therein. There- |) 
fore the law has given theking, not the temporalities themfelves, a 
but the cu/fody of the temporalties, till fuch time as a fucceflor is 7) 
appointed; with power of taking to himfelf all the intermediate j 
profits, without any account to the fucceflor; and with the 7‘ 
right of prefenting (which the crown very frequently exercifes) ||, 
to fuch benefices and other preferments as fall within the time of ||, 

,wacation >, This revenue is of fo high a nature, that it could not 
be granted out to a fubject, before, or even after, it accrued | 
but now by the ftatute 15 Edw. Ill. ft. 4.c. 4 & 5. the king 
may, after the vacancy, leafe the temporalties to the dean and 
chapter; faving to himfelf all advowfons, efcheats, and the like. 
Our antient kings, and particularly, Wilham Rufus, were not. 
only remarkable for keeping the bifhopricks a long time vacant, 
for 
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for the fake of enjoying the temporalties, but alfo committed 
horrible wafte on the woods and other parts of the eftate; and, 
to crown all, would never, when the fee was filled up, reftore to 
the bifhop his temporaliies again, unlefs he purchafed them at an 
exorbitaflt price. To remedy which, king Henry the firft * granted 
a charter at the beginning of his reign, promifing neither to fell, 

nor let to farm, nor take any thing from, the domains of fe 
church, tillthe fucceflor was inftalled. And it was made one of 
the articles of the great charter 4, that no wafte fhould be com- 
mitted in the temporalties of bithopricks, neither fhould the cuf- 
tody of them be fold. The fame is hi ee by the pipe of 
Weftminfter the firft® ; and the ftatute 14 Edw. Il. ft. 4. c. 4, 
(which permits, as we have feen, a leafe to the dean and chapter) 
is ftill more explicit in prohibiting the other exactions. It was 
alfo a frequent abufe, that the king would for trifling, or no 
caufes, feife the temporalties of bifhops, even during their lives, 
into his own hands; but this is guarded againft by ftatute 
Tebaw. Ul.dt. 2. Co 2. . 


Tus revenue of the king, which was formerly very confi- 
derable, is now by a cuftomary indulgence almoft reduced to no- 
thing: for, at prefent, as foon as the new bithop is confecrated 
and confirmed, he ufually receives the reftitution of his tempo-. 
ralties quite entire, and untouched, from the king; and then, 

and not fooner, he has a fee fimple in his bifhoprick, and may, 
maintain an action for the profits *. 


HW. Tue king igentitled to a corody, as the law calls it, out 
of.every bifhoprick : that is, to fend one of his chaplains to be 
| maintained by the bifhop, or to have a penfion allowed him til! 
the bifhop promotes him to a benefice*. This is alfo in the na- 
ture of an acknowlegement to the king, as founder of the fee ; 
_ fincehehad formerly the fame corody or penfion from every abbey 
| M m 2 or 


.¢ Matth. Paris. : £ Co. Litt. 67. 341, 
Quote, Li. Cs. 5 7 g F. N. B. 230 
e 3 Edw. Lc. a1. 


284 The Rowe Hors Booxl. 


or priory of royal foundation. It is, I I apprehend, now fallen into 
total difufe ; though fir Matthew Hale fays*, that it is due of 
common right, and that no prefcription will difcharge it. 


Ill. Tue king alfo (as was formerly obferved') is éMtitled to 
all the tithes arifing in extraparochial places *: though perhaps it 
may be doubted how far this article, as well as the lait, can be 
properly reckoned a part of the king’s own royal revenue; fince 
a corody fupports only his chaplains, and thefe extraparochial 
tithes are held under an implied truft, that the king will diftri- 
bute them for the good of the clergy in general, i 

IV. Tue next branch confifts in the firft-fruits, and tenths, | 
of all fpiritual preferments in the kingdom; both of which I i 
-fhall confider together. | 


‘TueEsE were originally a part of the papal ufurpations over al 
the ae of this kingdom ; firft introduced by Pandulph the — | 


pope’s legate, during the reigns of king John and Henry the @ a 
third, in the fee of Nofwichs ; and afterwards attempted to be 
made univerfal by the popes Clement V and John XXII, about | | 
the beginning of the fourteenth eentnry, The firft- rate primt- ; | 
tiae, or annates, were the firft year’s whole profits of the tae q 4 
preferment, according toa rate or valor made under the direction — 
af pope Innocent [V be Walter bifhop of Norwich in 38 Hen, Ill, 
and afterwards advanced i in value by commiflion from pope Ni- 
cholas II. A.D. 1292, 20 Edw.1'; which valuation of pope | 
Nicholas is ftill preferved in the exchequer™. The tenths, or 
_decimae, were the tenth part of the annual profit of each living 
by the fame valuation ; which was alfo claimed by the holy fee, — 
under no better pretence than a ftrange mifapplication of that 
precept of the Levitical law, which directs", “ that the Leyites 
«¢ fhould offer the tenth part of their tithe asa heave-offering: to. 
; 66 the a 
h Notés on F. N.B. above cited. 1F.N. B. 176. a 


j page 113. ‘ m 3 Inft. 154. 
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*< the Lord, and give it to Aaron the high prieft.” But this claim 
of the pope met with vigorous refiftance from the Englith par- ~ 
liament ; and a variéty of aéts were paiied to prevent and reftrain 
ite particularly the ftatute 6 Hen. IV. c. t. which calls it a hor- 
rible mifchief and damnable cuftom. But the popith clergy, 
blindly devoted to the will of a foreign mafter, ftill kept it on 
foot ; fometimes more fecretly, fometimes more openly and avow- 
edly; fo that, in the reign of Henry VIII, it was computed, that 
in the compat’ of fifty years 800000 ducats had been fent to 
Rome for firit-fruits only. And as the clergy exprefled-this 
willingnefs to contribute fo much of their income to the head of 
the church, it was thought proper (when in the fame Teign the 


papal power was abolithed, and the king was declared the head 
of the church of England) to annex this revenue to the crown 3 


which was done by ftatute 26 Hen. VII. c. 3. (confirmed by fta- 
tute 1 Eliz. c. 4.) and a new valor beneficiorum was then made, 


_ by which the clergy are at prefent rated. 


By thefe laftmentioned ftatutes all Vicarages under ten pounds 


a year, and all rectories under ten marks, are difcharged from the 
| payment of firft-fruits: and if, in fuch livings as continue 
| chargeable with this payment, the incumbent lives but half a 
_ year, he fhall pay only one quarter of his firft-fruits ; if but one 


whole year, then half of them; if a year and half, three quar- 


_ ters; and if two years then the whole; and not otherwife. 
_ Likewife by the ftatute 27 Hen. VIII. c. 8. no tenths are to be 
_ Paid for the firft year, for then the fir fruits are due: and by 

_ other ftatutes of queen Anne, in the &fth and figth years of her 


reign, ‘e benefice be under fifty pounds per annum clear yearly 
it thall be difcharged of the payment of firft-fruits and tenths. 

‘Tuus the richer clergy, being, by the criminal bigotry of 
their popith predeceffors, fubjected at firft toa foreign exaction, 


| were afterwards, when that yoke was fhaken off, liable toa like 


mifapplication of their revenues, through the rapacious difpofition 


| of the then reigning monarch: till at Jen gth the pisty of queen 
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Anne reftored to the church what had been thus indirectly taken 
from it. This fhe did, not by remitting the tenths and firit- 
fruits entirely; but in a {pirit of the trueft equity, by applying 
thefe fuperfluities of the larger benefices to make up the deficien- 
ces of the fmaller. And to this end fhe granted her royal charter, 
which was confirmed by the ftatute 2 Ann.c. 11. whereby all the 
revenue of firft-fruits and tenths is vefted in truftees for ever, to 
form a perpetual fund for the augmentation of poor livings. This 
is ufually called queen Anne’s bounty ; which has been {till far- 
ther regulated by fubfequent ftatutes °. 


V. Tue next branch of the king’s ordinary revenue (which, 
as well as the fubfequent branches, is of a lay or temporal nature) 
confifts in the rents and profits of the demefne lands of the crown. 
Thefe demefne lands, terre dominicales regis, being either the 
fhare referved to the crown at the original diftribution of landed 
property, or fuch as came to it afterwards by forfeitures or other 


" means, were antiently very large and extenfive ; comprizing di- 


vers manors, honors, and’ lordthips; the tenants of which had 
very peculiar privileges, as will be fhewn in the fecond book of 
thefe commentaries, when we fpeak of the tenure in antient de- 
mefne. At prefent they are contraéted within a very narrow 
compafs, having been almoft entirely granted away to private 
fabjects. This has occafioned the parliament frequently to inter- 
pofe; and particularly, after king William III had greatly im- 
poverifhed the crown, an act pafled’, whereby all future grants 
or leafes from the crown for any longer term than thirty one years 
or three lives are declared to be void; except with regard to 
houfes, which may be granted for fifty years. And no reverfionary 
leafe canbe made, fo as to exceed, together with the eftate in be- 
ing, thefame term of three lives or thirty one years: that is, where 
there is a fubfifting leafe, of which there are twenty years ftill to” 
come, the king cannot grant a future intereft, to commence after | 
the expiration of the former, for any longer term than eleven — 


years. The tenant muft alfo be made liable tobe punithed for — 
| committing — 


o 5 Ann.c. 24. 6 Ann. c. a7. x Geo, I. pt Aiamtete Wa cCs ye 
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committing wafte ; and the ufual rent muft be referved, or, where 
there has attiainye been norent, one third of the tee yearly 
value’. The misfortune is, that this act was made too late, after 


almott every valuable poffeflion of the crown had been* granted 


away for ever, or elfe upon very long leafes; but may be of be- 
nefit to pofterity, when thofe leafes come to expire. 


VI. ‘Hrreer might have been referred the advantages 
which were ufed to arifeto the king from the profits of his mili- 
tary tenures, to which moft lands in the kingdom were fubjed, 
till the ftatute 12 Car. II. c. 24. whichin great meafure abolifhed 
them all: the explication of the nature of which tenures muft be 
referred to the fecond book of thefe commentaries. Hither alfo 
might have been referred the profitable prerogative of purveyance 
and pre-emption: which wasa right enjoyed by the crown of 
buying up provifions and other neceffaries, by the intervention of 
the king’s purveyors for the ufe of his royal houfhold, at an 
appraifed valuation, in preference to all others, andieven without 
conient of the owner; and alfo of forcibly imprefling the car- 
riages and horfes of the fubject, to do the king’s bufinefs on the 
public roads, in the conveyance of timber, baggage, and the 
like, however inconvenient to the proprietor, upon paying him 
a fettled price. A prerogative, which prevailed pretty generally 
throughout Europe, during the fcarcity of gold and filver, and 
the high valuation of money confequential thereupon. In thofe 
early times the king’s houfhold (as well as thofe of inferior lords) 
were fupported by {pecific renders of corn, and other victuals, 
from the tenants of the refpective demefnes ; and there was alfo 
a continual market kept at the palace gate to furnifh viands for 
the royal ufe.” And this anfwered all purpofes, in thofe ages of 


- fimplicity, fo long as the king’s court continued in any certain 


place. But when it removed from one part of the kingdom to 
another (as was oe very frequently done) it was, found ne- 


ceflary 


q In like manner, by the civil law, the only let to farm. Cod, J. 11. ¢. 61. 
inheritances or fundi patrimoniales of the im- ra Inf. 273. 
perial crown could not be alienated, but 
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ceflary to fend purveyors beforehand, to get together a fuflicient 

quantity of provifions and other neceflaries for the houfhold: 

and, left the unufual demand fhould raife them to an exorbitant 

price, the powers before-mentioned were veftedin thefe purveyors : 

who in procefs of time very greatly abufed their authority, and 

became 2 great oppreflion to the fubject, though of little advan« 

tage to the crown; ready money in open market (when the 

royal refidence was more permanent, and fpecie began to be 

plenty) being found upon experience to be the beft proveditor 

ofany. Whercfore by degrees the powers of purveyance have 
declined, in foreign countries as well as our own; and particularly 

were abolifhed in Sweden by Guftavus Adolphus, towards the be- 

' ginning of the laft century’. And, with usin England, having 

fallen into difufe during the fufpenfion of monarchy, king Charles 

at his reftoration confented, by the fame ftatute, to refign intirely 

thefe branches of his revenue and power: and the parliament, in 

part of recompenfe, fettled on him, his heirs, and fucceflors, for 

ever, the hereditary excile of fifteen pence per barrel on all beer 
aud ale fold in the kingdom, anda proportionable fum for certain 

other liquors. So that this hereditary excife, the nature of which. 
thall be farther explained in the fubfequent part of this chapter, 

now forms the fixth branch of his majefty’s ordinary revenue. 


Vil. A sevextu branch might alfobe computed to have 
arffen from wine licences ; or the rents payable to the crown by 
fuch perfons as are licenfed to fell wine by retale throughout 
England, except in a few privileged places. Thefe were firft 
fettled on thecrown by the ftatute 12 Car. Il. c. 25. and, to- 
gether with the hereditary excife, made up the equivalentin ~~ 
value for the lofs fuftained by the prerogative in the abolition of . 


on the crown in it’s ftead. | 
a. ee Vill. Awn 
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Vill. Aw eighth branch of the king’s ordinary revenue is 
ufually reckoned to confift in the profits ‘arifing from his forefis. 
. Forefts are waite grounds belonging to the king, replenithed with 
allmanner of beafts of chafe or! venary ; wich are under the 
king’s protection, for the fake of his royal recreation and de- 
light: and, to that end, and for prefervation of the king’s game, 
there are particular Ls privileges, courts and officers belongs 
ing to the king’s forefts ; all which will be, in their turns, ex- 


plained in the fubfequent books of thefe commentaries Ww hat 
we are now toconfider are only the profits arifing ) the ‘king 
from hence; which confift BrP HY in amercements' or fines 


levied for Aes againit the foreft-laws. But as few, if anys 
courts of this kind for levying amercements‘, have been held 
fince 1632, 8 Car, I. and as, from the accounts given of the 
proceedings in that court by our hiftories and ie books‘, no- 
body would now with to fee them again revived, it is needlefs 
(at leaft in this place) to purfue this enquiry any farther, 


IX. Tue profits arifing from the kine’s ordinary courts Of 
juftice make a ninth branch of his revenue. And thefe confit 
not only in fines impofed upon offenders, forfeitures of recog- 
nizances, and amercements levied upon defaulters ; but alf in 
Certain fees due to the crown in 2 variety of leral matters, as, 
for fetting the great feal to charters, original writs, and othier fo- 
renfic “site SR and for permitting fines to be levied of lands in 
order to bar entails, or otherwife to infure their title. As none’ 
of thefe can be done without the immediate intervention of the 
king, by himfelf or his officers, the law allows him certain per- 
quifites and profits, asa recompenfe for the trouble he under: 
takes for the public. _Thefe, in procefs of time, have been almo? 
all granted out to private perfons, or elfe appropriated to certain 
particular ufes: fo that, though our law-proceedings are ‘till 


No | - loaded 
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s Roger North, in his life of lord keeper thereftoration: but I have met with no pe 
North, (43, 44.) mentions an eyre or iter, port of it’s proceedings. 
to have been held feuth of Trent foon after t1 Jones 267-298, 
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loaded with their payment, very little of them is now returned 
into the king’s exchequer ; fora part of whofe royal maintenance — 
they were originally intended. All future grants of them how- 
ever, by the ftatute 1 Ann. ft. 2.c. 7. are to endure for no longer - 
time than the prince’s life who grants them. 


Xx. A TENTH branch of the king’s ordinary revenue, faid | 
to be grounded on the confideration of his guarding and protect- Hl 
ing the feas from pirates and robbers, is the right to royal fifh, 
eh are whale and fturgeon: and thefe, when either thrown 
afhore, or caught near the coafts, are the property of the king, 
on account” of their fuperior excellence. Indeed our anceftors 
feem to have entertained a very high notion of the importance of 
thisright; it being the prerogative of the kings of Denmark | 
and the dukes of Normandy*; and from one of thefe it was 
probably derived to our princes. Itis exprefsly claimed and al- 
lowed in the ftatute de praerogativa regis” : and the moft antient 
treatifes of law now extant make mention of it’; though they | 
feem to have made a diftinétion between whale and fturgeon, as _ 
was incidentally obferved in a former chapter’, : 


XI. ANo THER maritime revenue, and founded partly upon — 
the fame reafon, is that of fhipwrecks ; which are alfo declared 
to be theking’s property by the fame prerogative ftatute 17 Edw. Il. 
c. 11.and were fo, long before, at the common law. Itis worthy 
obfervation, how greatly the law of wrecks has been altered, 

and the rigour of it gradually foftened, in favour of the dilated , 
proprietors. Wreck by the antient common law, was where, 4 
any thip was loft at fea,and the goods or cargo were thrown upon 
the Jand; in which cafe thefe sends, fo wrecked, were adjudged 
to balohe to the king: for it was held, that, by the lofs of the 
hip, all property was gone out of the original owner’. But this 


P was — 
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was undoubtedly adding forrow to forrow, and was confonant 
neither to reafon nor humanity. Wherefore it was firft ordained 
by king Henry I, that if any perfon'efcaped alive out of the fhip 
it fhould be no wreck"; and afterwards King Henry II, by his 
charter’, declared, that if on the coafts of either England, Poitou, 
Oleron, or Gafcony, any fhip fhould be diftreffed, and either 
man or beaft fhould efcape or be found therein alive, the goods 
fhould remain to the owners, if they claimed them within three 
months; but otherwife fhould be efteemed a wreck, and fhould 
belong to the king, or other lord of the franchife. This was again 
confirmed with improvements by king Richard the frft; who, 
in the fecond year of his reign‘, not only eftablifhed thefe con- 
ceffions, by ordaining that the owner, if he was fhipwrecked and 
efcaped, “omnes res fuas liberas et quietas haberet,’”’ but alfo, that, 
if he perifhed, his children, or in default of them his brethren 
and fifters, fhould retain the property ; and, in default of brother 
or fifter, then the goods fhould remain to the king*. And the 
_ law, fo long after as the reign of Henry IU, feems {till to have 
‘been guided by the fame equitable provifions. For then if a dog 
(for inftance) efcaped, by which the owner might be difcovered, 
or if any certain mark were fet on the goods, by which they 
might be known again, it was held to beno wreck*. And this 
is certainly moft agreeable to reafon; the rational claim of the 
king being only founded upon this, that the true owner cannot 
be afcertained. But afterWards, in the ftatute of Weftminfter 
the firft', the law is laid down more agreeable to the charter of 
king Henry the fecond: and upon that ftatute hath flood the legal 
doétrine of wrecks to the prefent time. It enaéts, that if any live 
thing efcape (a man, a cat, or a dog; which, as in Braéton, are 
_ only put for.examples*,)in this cafe, and, as itfeems, in this cafe 
| Nn 2 ; only, 
es) Spelm. Cod. apud Wilkins. 305. and ordered them to remain to the owners ; 

b 26 May, A.D. 1174. 1 Rym. Foed. 36. adding this humane expoftulation, ‘* Quod 
« € Rog. Hoved. in Ric. I. “* enim jus habet fifcvs in aliena calamitate, ut 
dn like manner Conftantine the great, <‘* dere tam luGuofa compendium fettetur 2” 
finding that by the imperial Jaw the revenue e Baa eas 0.12. 


of wrecks was. given to the prince’s treafuty f 3 Edw. I. c¢. 4. 
or fifcus, reftrained it by an ediG (Cod. 11, 5. 1.) @iblete /. co. 44. 2ebnitks 
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only, itis clearly not alegal wreck : but the fheriff of the county 
is bound to keep the goods a year and a day (as in France for one 
‘year, agreeable to the maritime laws of Oleron; and in Holland 
fora year and an half) that if any man can prove a property in 
them, either in his own right or by right of reprefentation', they 
ihall be reftored to him without delay ; but, if no fuch property 
be proved within that time, they then fhall be the King’s. If 
the goods are of a perifhable nature, the iheriff may fell them, 
and the money fhali be liable in their ftead*. This revenue of 

i frequently granted out to lords of manors, as a royal 

2; andif any one be thus entitled to wrecks in his own 
land, and the king’s goods are wrecked thereon, the king may 
claim them at any time, even after the year and day’. 

* aH : 


Ir isto be obferved, that, in order to conftitute a legal wreck, 

the goods muit comie to land. If they continue at fea, the law 
diftingnithes them by the barbarous and uncouth appellations of cy 
getfam, jictfam, and ligan. Jetfam is where goods are caft into eS it 
the iea, and there fink and remain under water: flottamis where _ 
they continue {wimming on the furface of the waves: ligan is 
where they are funk in the fea, but tied to a cork or buoy, in 
order to be found again™. Thefe are alfo the king’s, if no owner 
appears to claim them; but, if any owner appears, he is entitled 

to recover the poffeflion. For even if they be caft overboard, 
Without any mark or buoy, in ordér to lighten the fhip, the © 
owner is not by this act of neceflity conftrued to have renounced — 
his property": much lefs can things ligan be fuppofed to be — 
abandoned, fince the owner has done all in his power, to aflert 4 
and retain his property. ’hefe three are therefore accounted fo _ 
fara diftinét thing from the former, that by the kin @’s grant to a4 
man of wrecks, things jetfam, flotfam, and ligan will not pafs°. 

: WRECKS, 
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Wrecks, in their legal acceptation, afe at prefent not very 
frequent : it rarely happening that every living creature on board 
perifhes; and if any fhould furvive, it is a very great chance, 
fince the improvement of commerce, navigation, and correfpon- 


‘dence, but the owner will be able to affert his property within 


the year and day limited by law. And in order to preferve this 
property entire for him, andif poflible to prevent wrecks at all, 
our laws have made many very humane regulations; ina {pirit 
quite oppofite to thofe favage laws, which foemerty prevailed in 
all the northern regions of Europe, and a few years ago.were 
ftill faid to fubfift on the coafts of the Baltic fea, permitting the 
inhabitants to feize on whatever they could get as lawful prize ; 
or, as an author of their own exprefles it, “7 naufragorum miferia 
“* et calamitate tanquam vultures ad praedam currere’”’ For by 
the ftatute 2 Edw. Ill. c. 13. if any fhip be loft on the fhore, 
and the goods come to land (fo as it be not legal wreck) they 
fhall be prefently delivered to the merchants, they paying only a 
reafonable reward to thofe that faved and preferved them, which - 
is intitled /alvage. Alfo by the common law, if any perfons 
(other than the fheriff) take any goods fo caft on fhore, which 
are not legal wreck, the owners might have a commiffion to en- 
quire and find them out, and compel them to make'reftitution®. . 
And by ftatute 12 Ann. ft. 2.c. 18. confirmed by 4 Geo. I. c. 12. 
in order to aflift the diftrefled, and prevent the fcandalous illegal 
‘practices on fome of our eh coafts, (too fimilar to thofe on the 
Baltic) it is enacted, that all headéofficers and others of towns 
near the fea fhall, upon application made to them, fummon as 
many hands as are neceflary, and fend them to the relief of any 
fhip: in diftrefs, on forfeiture of 100/. and, in cafe of afliftance 
given, falvage fhall be paid by the owners, to be aifeffed by three 
neighbouring juftices. All perfons that fecrete any goods fhall 


forfeit their treble value: and if they wilfully do any act whereby 


the fhip is Joft or deftroyed, by making holes in her, ftealing her 
pethps, or otherwife, they are guilty of felony, without benefit 


of 
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of clergy. Laftly, by the fatute of Geo. If. c. 19. plundering 
any veflel either in diftrefs, of wrecked, and whether any living 
creature be on board or not, (for, whether wreck or otherwife; 
it is clearly not the property of the populace) fuch plundering, 
I fay, or preventing the efcape of any perfon that endeavours to 
fave his life, or wounding him with intent to deftroy him, or 
putting out falfe lights in order to bring any veflel into danger, 
are all declared to be capital felonies ; in like manner as the des 
ftroying of trees, fteeples, or other ftated feamarks, is punifhed by 
the ftatute 8 Eliz. c. 13. with the forfeiture of 1007. or outlawry: 
Moreover, by the ftatute of George Il, pilfering any goods caft 
afhore is declared ta be petty larciny ; and many other falutary 


- regulations are made, for the more effectual preferving ihips 


of any nation in diftrefs", 
Xl. Atweirru branch of the royal revenue, the right 
ages 
in order to fupply him with materials : and therefore thofe mines, 
which are properly royal, and to which the king is entitled when 
found, are only thofe of filver and gold’. By the old common 
law, if gold or filver be found in mines of bafe metal, according 


_ to the opinion of fome the whole was a royal mine, and belonged 


to the king ; though others held that it only did fo, if the quan- 
tity of gold or filver was of greater value than the quantity of 
bafe metal. But now by the ftatutes r W.&M. ft. tec. 


\ 26. # 
and 5 W. & M.c. 6. this difference is made immaterial ; 


it bein g 


enacted, that no mines of copper, tin, iron, or lead, fhall be 


looked upon as royal mines; notwithftanding gold or filver may 
be extracted from them in any quantities : but that the king, or 
perfons claiming royal mines under his authority, may have the — 
: . Ore, | 
litan conttitutions, punithed with the utmoft 7 
feverity all thofe who negleéted to affitt any 
fhip, is capital." And to fteal even a plank fhip in diftrefs, or plundered any ‘goods caft a 
from a veflel in diftrefs, or wrecked, makes on fhore. Lindenbreg. od. LL. antiga. A 
the party liable to anfwer for the whole thip 146. 715.) ws 


and cargo. (Ff.47. 9. 3.). The laws alfo of s 2 Inft. 577. 
the Wifigoths, and the moft early Neapo»  t Plowd. 336. 
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ore, (other than tin-ore in the counties of Devon and Cornwall) 
paying for the fame a price ftatedin theac&t. This was an ex- 
tremely reafonable law: for now private owners are not difcou- 
raged trom working mines, through a fear that they may be 
claimed as royal ones; neither does the king depart from the 
jut rights of his revenue, fince he may have all the precious 
metal contained in the ore, paying no more foritthan the value 

the bafe metal which it is fuppofed to be; to which bafe 
metal the land-owner is by reafon and law entitled. 


XHI. To the fame original may in part be referred the re- 
venue of treafure-trove (derived from the French word trover, 
to find) called in Latin thifaurus inventus, which is where any 
money or coin, gold, filver, plate, or bullion, is found hidden in 
the earth, or other private place, the owner thereof being un- 
known; in which cafe the treafure belongs to the king: but if 
he that hid it be known, or afterwards found out, the owner 
and not the king is entitled to it’. Alfo ifit be found in the 
fea, or upon the earth, it doth not belong to the king, but the 
finder, if no owner appears”. So that it feems it is the Aiding, 


not the abandoning of it, that gives the king a property: Br acton* 


defining it, in the words of the civilians, to be “ vetus depofi ti 
““ pecuniae.”” ‘Vhis difference clearly arifes from the different in- 
tentions, which the law impliesin the owner. A man, that hides 
his treafure in a fecret place, evidently does not mean to relin- 
quith his property ; but refervesa right of claiming it again, 
when he fees occafion: and, if he dies and the fecret alfo. dies 


|. with him, the law givesit the king, in part of his royal revenue, 


But a man that {fcatters his treafure into the fea, or upon the 
public furface of the earth, is conftrued to have abfolutely aban- 
doned his property, and returned it into the common ftock, with- 
out any intention of reclaiming it: and therefore it beloads as 
in a fiate of nature, to the foe occupant or finder; unlefs the 
owner appear and affert his right, which then proves that the lofs 
was by accident, andnot with an intent to renounce his property. . 


For- 
u 3 Inft. 132, Dalt. of Sheriffs. c. 16, wl. 3.6.3.6. 4 
w Britt.c. 17, Finch.-L. 177. 
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FormeER.y all treafure trove belonged to the finder’ ; as wag 
alfo the rule of the civil law’. Afterwards it was judged expe- 
dient for the purpofes of the ftate,and particularly for the coinage, 
to allow part of what was fo found to the king; which part was 
afligned to be all bidden treafure ; fuch as is cafually loft and un- 
claimed, and alfo fuchas is defignedly abandoned, ftill remaining 
the right of the fortunate finder. And that the prince fhall be 
entitled to this hidden treafure is now grown to. be, according to 
Grotius*, “ jus commune, et quasi gentium:” for it is not only ob- 
ferved, he adds, in England, but in Germany, France, Spain, 
and Denmark. The finding of depofited treafure was much mare 
‘frequent, and the treafures themfelve§’more confiderable, in the 
infancy of our conftitution than at prefent. When the Romans, 
and other inhabitants ofthe refpective countries which com pofed 
their empire, were driven out by the northern nations, they con- 
cealed their money under ground; witha view of reforting to it 
again when the heat of the irruption fhould be over, and the in- 
_vaders driven back to their deferts, But as this never happened, 
the treafures were never claimed ; and on the death of the owners 
the fecret alfo died along with them. The conquering generals, 
being aware of the value of thefe hidden mines, made it highly 
penal to fecrete them from the public fervice. In England there- 
fore, as among the fendifts®, the punifhment of fuch as concealed 
from the king the findin g of hidden treafure was formerly no lef 
than death; but now it is only fine and imprifonment*, 


ATV. Wars, bona waviata, are goods ftolen, and waived 


or thrown away by the thief in his flight, for fear of being ap- — 
prehended. Thefe are given to the king by the law, asa punifh- — 
ment upon the owner, for not himf{elf purfuing the felon, and | 
taking away his goods from him‘, And therefore if the party ; 


robbed do his diligence immediately to follow and apprehend the _ 
‘ fy thiehal 
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thief (which is called making frefh fuit) or do convict him afier- 
wards, or procure evidence to convict him, he fhall have his 
goods again®. Waived goods do alfo not belong to the king. till 
feifed by fomebody for his ufe; for ifthe party robbed can feife 
them firft, though at the diftance of twenty years, the king fhall 
never have them‘? If the goods aré hid by the thief, or left any 
where by him, fo'that he had them not about him when he fled, 
and therefore did not throw them awayin his flight; thefe alfo 
are not bond waviata, but the owner may have them again when 
he pleafes*. The goods, of a foreign merchant, though olen, 
and thrown away in flight, fhall never be waifs': the reafon 
whereof may be, not only for the encouragement of trade, but 
alfo béecaufe there is tio wilful default in the foreign merchant’s 
not purfuing the thief, he being generally a ftranger to our laws, 
our ufages, and our language. 


XV. Esrrays arefuch valuable animals as are found wane 
dering in any manor or lordfhip, and no man knoweth the owner 
of them ; in which cafe the law gives them to the king as the gene- 
ral owner and Jord paramount of the foil, in recompence for the 
damage which they may have done therein: and they now molt 
commonly belong to the lord of the manor, by fpecial grant from 
the crown. But, in order to veft an abfolute property in the king 
or his grantees, they muft be proclaimed in the church and two 
market towns next adjoining to the place where they are found: 
and then, if noman claims theni, after proclamation and a year 
and a day pafled, they belong to the king or his fubftitute with- 
out redemption'; even though the owner were a minor, or un- 
der any other legalincapacity*. A provifion fimilar to which ob- 
tained in the old Gothic conflitution, with regard to all things 
that were found, which were to be thrice proclaimed ; primum 
coram comitibus et viatoribus abviis, deinde in proxima villa vel pago, 


Oo . poftremo 
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poferemo coram i HY judicio: and the {pace of a year was als | 
lowed for the owner to reclaim his property'. If the owner 
claims them within the year, and day, he mutt pay the charges of 
finding, keeping, and proclaiming them™. The king or lord , 
has no property till the year and ay, pafied : for if a lord keep- 
eth an ellray three quarters’ of a year, and within the year it. | 
ftrayeth again, and another lord getteth it, the firft lord cannot | 
take it again". Any beaft may be an eftray, that is by natur 
‘tame or veclaimable, and in which there is a valuable property, 
as fheep, oxen, fwine, and horfes, which we in general call 
catile; and fo Fleta® defines it, pecus vagans, quod nullus petit, 
_fequitur. veladvocat. For animals upon which the law _fets no_ 
‘value, asa dog orcat, and animals faere naturae, as a “bear or | 
wolf, cannot be conlider ed aseftrays. So fwans may be eftrays, | 
but not apy other fowl’; whence they are faid to be royal fowl. / 
“© The reafon of which ditenanen cems to be, that, cattle and fwans ° 

Being of a reclaimed nature, the owner’s property in them is not — 
loft hi staby. by their temporary efcape; and, they alfo from their 
‘intrinfic value, area fuflicient pledge for the expenfe of the lord = 
of the franchife in keeping them che yearand day. For. he that 
takes an eftray is bound, fo long as he keeps it, to find it in pro- 
vilions and Keep it from damage’; and may not ufe it by way 
of labour, but is liable to an action for fo doing’. Yet he may 
milk a cow, or the like; for that tends to the Peeler ya tas and 
is for the Poeeht of the animal’. 


' Besrpes the particular reafons before given why t he king) 
fhould have the feveralrevenues of royal fith, thipwrecks, tre cafure- 
‘trove, waifs, and eltrays, there is_alfo one general reafon which 
holds for them all; and that is, becaufe they are bona vacantia, 


-or goods in which no one elfe can claim a property. And there- 
fore by the law of nature they belonged to the firft occupant re) 
finder ; 
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finder ; and fo continued under the impetial law. But, in iett- 
ling the modern conftitutions of molt of the governments in 
Europe, it was thought proper (to prevent that ftrife and con-. 
tention, which the mere. title of occupancy is apt to create and 


‘ continue,, and to provide for the fupport of public authority in a 


manner the leaft burthenfome to individuals) that thefe rights 
fhould be annexed to the fupreme power by the politive laws of 
the fate. And fo it came to pafs that, as Bra¢ton expreffes it’, 
haec, quae nullius in bons funt, et olim fueruit inventoris de sure 
naturali, jam efficiuntur principis de jure gentium. 


XVI. Tue next branch of the king’s ordinary revenue coniifts 


* in forfeitures of lands and goods for offences ; bona conji/cata, as 


they are called by the civilians, becaufe they belonged to the jicus 
or imperial treafury ; or, as our lawyers term them, /forisfada, 


that is, fuch whereof the property is gone away or departed from 
the owner. The true reafon and only fubftantial ground of any 


forfeiture for crimes confift in this; that all property is derived, 
from fociety, being one of thofe civil rights which are conferred. 
upon individuals, in exchange for that degree of natural freedom, 
which every man muft facrifice when he enters into fogial com- 
munities. If therefore a member of any national community 
violates the fundamental contract of his affociation, by tranf- 

grefling the municipal law, he forfeits his right to fuch privileges. 
as he claims by that contract; andthe ftate may very julily re- 
fume that portion of property, or any part of it, which the laws. 
have before affigned him. Hence, in every offence of an atro- 
cious kind, the laws of England have exacted a total coniifcation 
of the moveables or perfonal eftate; andin many cafes a perpe- 
tual, in others only a temporary, lofs of the offender’s immove- 


ables, or landed property ; and have veited them both in the king, 


who is the perfon fuppofed to be offended, being the one vifible. 
magiftrate in whom the majefty of the public refides. The parti- 
culars of thefe forfeitures will be more properly recited when we 
treat of crimes and mifdemefnors. I therefore only mention them 
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here, forthe fake of regularity, as a part a the sae regalis 3 
and {hall poftpone for the prefent the farther confideration of all 


} 


| 
| 
y 
| 
| 
| 


forfeitures, excepting one fpecies only, which arifes from the |! 


“misfortune rather than the crime of the owner, and is called a 
deodand. 


~ 


By this is meant w tdcer de perfonal chattel § is the immediate |} 


ms i 
" 


occafion of the death of any reafonable creature: which is for- — 


feited tothe king, to be applied to pious ufes, and difiributed in 
alms by his hish almoner"; though formerly deftined to a 


more fuper Nitrous purpoie Tt feems to have been originally de- | 
figned, in the blind days of popery, as an expiation for the fouls if 
of fuch as were fnatched away by fudden death; and for that | 
a | 
the fame manner, as the apparel of a ftranger who was found | 


purpofe ought properly to have been given to holy church”: in 
dead was applied to purchafe maffes for the good of his foul, — 


due where an infant under the years of difcretion is killed by 4 - 


ty 
| 
id 
§ 


ia 


4 


if 
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whereas, if an adult perfon falls from thence and is killed, are a 

thing is certainly forfeited, For the reafon given by fir Matthew 
Hale feems to be very inadequate, viz. becaufe an infantis not 4 
able to take care of himfelf: for why fhould the owner fave his — 
forfeiture, on account of the imbecillity of the child, which ~ 


ought rather to have made him more cautious to prevent any ac-_ 


cidefit of mifchief? The true ground of this rule feems rather © | 


to be, that the child, by rotn of it’s want of difcretion, is — 


prefumed incapable of actual fin, and therefore needed no deo- 


dand to purchafe pr ‘opitiatory mafles; but every adult, who dies a 
in actual fin, flood in need of fuch atonement, according to the | a 


humane faperttition of thefounders of the Englith law. 


\ 


Tuus ftands the law, if a perfon be killed by a fall from a 
thing ftanding’ ftill. But if a horfe, or ox, or other animal, of . 


wor Hal. P.C. gro. Fleta./.1.¢. 25. PG on2n. 
w Fitzh. Abr tit. Enditement. pl. 27. Staunf. x 3 Inf. 57. 1 Hal. P. C. 422. 


a 
And this may account for that rule of law, that no deodand is 7 


fall from a cart, or horfe, or the Jike, nat being in motion‘; i fF 
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his own motion, kill as well an infant as an adult, or if a cart 
run over him, they fhallin either cafe be forfeited as deodands’; 
which is grounded upon this additional reafon, that fuch misfor- 
tunes are in part owing to the negligence of the owner, and there- 
fore he is properly punifhed by fuch forfeiture. A like puntth- 
tent is in like cafes inflicted by the mofaical law*: “if an ox 
‘© sore a man that he dic, the ox fhall be ftoned, and his feth 
‘© {hall not be eaten.’ And, among the Athenians*, whatever was 
the caufe of 2 man’s death, by falling upon him, was extermi- 
nated or caft out of the dominions of the republic. Where a 
thing, not in motion, is the occafion of a man’s death, that part 
only which is the immediate caufe is forfeited; asif aman be 
climbing up the wheel of a cart, and is killed by falling from it, the 
wheelaloneisa deodand’: but, wherever the thing is in motion, not 
only that part which immediately gives the wound, (as the wheel, 

which runs over his body) but all things which move with it and 
help to make the wound more dangerous (as the cart and loading, 
which increafe the preflure of the “wheel) are forfeited’. It mat- 
ters not whether the owner were concerned in the killing or not; 
for, if aman kills another with my fword, the {word is forfeited@ 
as an accurfed thing®. And therefore, in all indi€tments for homi- 


cide, the inftrument of death and the value are prefented and 


found by the grand jury (as, that the itroke was given with a 
certain penknife, value fixpence) that the king or his grantee may 
claim the deodand: for it is no deodand, unlefs it be prefented 
asfuch by a jury, of twelve men‘. No ioaands are due for ac- 
cidents happening upon the high fea, that being out of the jurif- 
diction of the common law: but if a man falls froma boat or 


fhip 

Y Omnia, quae movent ad mortem, funt Deo- tatur; vel ex aedibus mets cadat, vel incidat 
danda, Braéton. I. 3. ¢. §. in puteum meum, quantumvis tefum et munitum, 
z Exod. xxi. 28. vel in catarattam, et fub molendino meo cons 
a Aefchin. contr. Ctefiph. fringatur, ipfe aliqua multta pleftar ; ut in 
ber-Hals P..C. azae parte infelicitatis meae numeretur, habuiffe vel 
¢ 1 Hawk. P. C. c. 26. aedificaffe aligned qué homo periret. Stiernhook 


d A fimilar rule obtained among the an- de jure Goth. 1.3.6.4. | 
tient Goths. Si quis, me nefciente, quocunque e’ Dr & St. d. 2. Ce 5% 
mea telo velinfirumento in perniciem Luan abu= £3 Inkt. sxe 
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fhip in frefh water, and is drowned, it hath been faid, that the 
veffel and cargo are in ftrictnefs of law a deodand®. But juries 
have of late very frequently taken upon themfelves to mitigate 
thefe forfeitures, by finding only fome trifling thing, or part of 
an intire thing, to have been the occafion of the death. And in 
fuch cafes, although the finding of the jury be hardly warrant-’ 
able by law, the court of king’s bench hath generally refufed tq 
interfere on behalf of the lord of the franchife, to affift fo odious - 
a claim*. 


Deopanps, and forfeitures in general, as well as wrecks, 
treafure trove, royalfifh, mines, waifs, eee ee be granted 
by the king to particular fibjects, as a royal franchife, and in- 
deed they are for the moft part granted ‘out to the lords of manors, 
or other liberties ; to the perverfion of their original defien. 


XVII. AnovTHER branch of the king’s ordinary revenue 
arifes from efcheats of lands, which happen upon the defect of 
heirs to fucceed to the inheritance ; whereupon they in general 
revert to and veft in the king, who is efteemed, in the eye of the 
law, the original proprietor of all the lands in the kingdom. 
But the difeuffion of this topic more properly belongs to the fe- 
cond book of thefe commentaries, wherein we fhall particularly - 
confider the manner in which lands may be acquired or loft by 

~ efcheat. 


XVII. I procerp therefore to the eighteenth and laf 
branch of the king’s ordinary revenue; which confifts in the 
cuftody of idiots, from whence we fhall be naturally led to con- 

3 fidet alfo the cuftody of lunatics. 


_Awn idiot, or natural fool, is one that hath had no underftand-. 
ing from his nativity ; and therefore is by law prefumed never 7 
likely to attain any. For which reafon the cuftody of him and 


= 
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of his lands was formerly vefted in the lord of the fee’; (and 
therefore ftill, by fpecial ¢uftom, in fome manors the lord thall 
have the ordering of idiot and lunatic copyholders') but by rea- 


fon of the manifold abufes of this power by fubjects, it was at 
laft provided by common confent, that it thould be given to the 


king, as the general confervator of his people; in order to pre- 
vent the idiot from wafting his eftate, andreducing himfelf and 
his heirs to poverty and diftrefs*. ‘This fifcal prerogative of the 


have ward of the lands of natural fools, taking the profits with- 
out wafte or deftruétion, and fhall find them neceflaries; and af- 
ter the death of fuch idiots he fhall render the eftate to the heirs: 


in order to prevent fuch idiots from aliening their lands, and _ 


a 


their heirs from being difinherited. 


By the old common law there is a writ de idiota inquirendo,»to 
enquire whether a man be an idiot or not": which muft be 
tried by ajury of twelve men; and, ifthey find him purus idiota, 


the profits of his lands, and the cultody of his perfon may be. 


granted by the king to fome fubject, who has intereft enough to 
obtain them®. This branch of the revenue hath been long con- 
fidered as a hardthip upon private families : and fo long ago as 
in the 8 Jac. I. it was under the confideration of parliament, 


‘to veft this cuftody in the relations of the party, and to fettle an. 
- equivalent on the crown in lien of it; it being then propofed to 
‘fhare the fame fate with the flavery of the foedal tenures, which 


has been finee abolifhed®. Yet few inftances can be given of the 


oppreflive exertion of it, fince it feldom happens that a jury finds 
aman anidiot a nativitate, but only non compos mentis from fome. 
_particular time; which has an operation very different in point 


of law. . A MAN 
Mig Flethd. 1.°c. 21. §. 10. n This power, though of late very rarely 
i Dyer. 302. Hutt. 17. Noy. 27. exerted, is (till‘alluded to in common {peech, 
FON. 3B. 232. by that ufual expreffion of begging a maa 
14 Reps 176. for a fool, : 


m F. N. B.'232. o 4. Inft.303. Com. Journ. 1éto. 


king is declared in parliament by ftatute 17 Edw. Il. c. 9. which | 
directs (in affirmance of the common law!) that the king fhall 
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es 


A MAN isnot.an idiot’, if he hath any climmering of rea<_ 
fon, fo that he can tell his parents, his age, or the like common _ 
matters. Buta man who is born deaf, dumb, and blind, is looked |, 
upon by the law as in the fame ftate with an idiot® ; he being | 
fuppofed incapable of any underitanding, as wanting: all thofe 
fenfes which furnifh the human mind with ideas. ; 


A. LUNATIC, or non compos mentis, 1s oné who hath had urls 
derftanding, Bie by difeafe, grief, or other accident hath loft the 
ufe of his reafon. A lunatic is indeed properly one that hath lu- 
cid intervals; fometimes enjoying his fenfes, and fometimes not, 
and that rcqncpthy depending upon the change of the moon. 
But under the general name of non compos neneie (which fir Ed- 
ward Coke fays is the moft legal name’) are comprized not only 
lunatics, but perfons under frenzies; or who lofe their intellects 
by difeafe; thofe that grow deaf, dumb, and blind, not being 
born{o; or fuch, in fhort, as are judged by the court Be chancery 
ancapable of conduéting their own affairs. To thefe alfo, as well 
as idiots, the king is guardian, but to a very different purpofe. 
For the law always imagines, that thefe accidental misfortunes 
may be removed; and therefore only conftitutes the crown a 
truftee for the unfortunate perfons, to prote@ their property,and ~ | 
to account tothem for all profits received, if they recover, Gr |, 
after their deceafe to their reprefentatives. And therefore itis 7 
declared by the ftatute 17 Edw. Il. c.16. that the king ‘hall 
provide for the cuftody and fuftentation of lunatics, and preferve 
their lands and the profits of them, for their ufe, when they 
come to their right mind; and the king fhall take nothing to his 
own ufe: and if the parties die in fuch eftate, the refidue fhall ~ 
be diftributed for their fouls by the advice of the ordinary, and 7 |, 
of courfe (by the fubfequent amendments of the law of admi- 7) 
niftrations) fhall now goto their executors or adminiftrators. | 


--p FN. B, 233. ri Inf. 246. 
g Co. Litt. 42. Feta. J. 6. ¢. 40, 
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Tse method of proving a perfon non compos is very fimilar to 
that of proving him an idiot. The lord chancellor, to whom, 
by fpecial authority from the king, the cuftody of idiots and 
lunatics is intrufted*, upon petition or information, grants a com- 
miflfion in nature of the writ de sdiota inquirendo, to enquire into 
the party’s ftate of mind; and if he be found non compos, he 
ufually commits the care of his perfon, with a fuitable allowance 
for his maintenance, to fome friend, who is then called his com- 
mittee. However, to prevent finifter practices, the next heir is 
feldom permitted to be this committee of the perfon ; becaufe it 
is his intereft that the party fhould die. But, it hath been faid, 
there lies not the fame objection againft his next of kin, provided 
he be not his heir; for it is his intereft to preferve the. lunatic’s 
life, in order to increafe the perfonal eftate by favings, which he 
or his family may. hereafter be entitled toenjoy'. The heir is 
generally made the manager or committee of the eftate, it being 


clearly his intereft by good management to keep it in condition: 


accountable however tothe court of chancery, and to the non 
compos himfelf, if he recovers; or otherwife, to his admini- 
ftrators. 


‘Iw this care ofidiots and lunatics the civil law agrees with 
ours; by afligning them tutors to protect their perfons, and cu- 
rators to manage theireftates. But in another inftance the Ro- 
man law goes much beyond the Englith. For, if a man by no- 
torious prodigality wasin danger of wafting his eftate, he was 
looked upon as non compos, and committed to the care of curators 
or tutors by the praetor. And by thelaws of Solon fuch pro- 
digals were branded with perpetual infamy”. But with us, when 


a manon an inquett of idiocy hath been returned an unthrift and 


3 

Pp ! . not 
33 P. Wms. ro8. pando profundit, curatorem ei dare, exemplo 
t2P. Wms. 638. : furiofi: et tamdiu erunt ambo in curatione, 


u Solent praetores, fi talem hominem inve- quamiliu vel furiofus fanitatem, vel ille  bonos 
merint, qui neque tempus neque finem expenfa- mores, recceperit. Ff. a7. 10. 1. 
rum habet, fed bona fua dilacerande et diffi- ‘w Potter, Antiqu, b, 1. ¢. 26. 
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not an idiof*, no farther proceedings have been had. And the 
propriety of the practice itfelf feems to be very quettionable. It 
was doubtlefs an excellent method of benefiting the individual, 


and of preferving eftates in families; but it hardly feems calcu- [| 
lated for the genius of afree nation, who claim and exercife the ff 


liberty of uling their own property as they pleafe. << Sic utere 
“tuo, ut alienum non laedas,’” is the only reitriction our laws have 
given with regard to oeconomical prudence. And the frequent 
circulation and transfer of lands and other property, which can- 
not be effected without extravagance fomewhere, are perhaps not 

a little conducive towards keeping our mixed conftitution in it’s” 
due health and vigour. 


Turs may fuflice fora fhort view of the king’s ordinary re- | 
venue, or the proper patrimony of the crown; which was very 
large formerly, and capable of being increafed to a magnitude 
truly formidable: for there are very few eftatesin the kingdom, 
that have not, at fome period or other fince the Norman con- 
gueft, been vefted in the hands of the king by forfeiture, efcheat, 
orotherwife. But, fortunately for the liberty of the fubject, this 
hereditary landed revenue, by a feries of improvident manage- 
ment, is funk almoft to nothing; and the cafual profits, arifing 
from the other branches of the cenfus regalis, are likewife almoit 
all of them alienated from the crown. In order to fupply the 


deficiences of which, we are now obliged to have recourfe to 


new methods of raifing money, unknown to our early anceftors; — 


which methods conftitute the king’s extraordinary revenue. For, | 
the public patrimony being got into the hands of private fub- . 


jects, it is but reafonable that private contributions fhould fupply ~ | 
the public fervice. Which, though it may perhaps fall harder 


upon fome individuals, ie ricco have had no fhare inthe; 


gencral plunder, than upon others, yet taking the nation through- — 
out, it amounts to nearly the fame ; provided the gain by the © 


extraordinary, fhould appear to be no greater than the lofs by the»: 
ordinary, revenue. And perhaps, if every gentleman in the king- ~ 


1 
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dom was to be ftripped of fuch of his lands as were formerly 
the property of the crown; was to be again fubject to the in- 
conveniences of purveyance and pre-emption, the opprefiion of 
foreft laws, and the flavery of feodal tenures; and was to refign 
into the-king’s hands all his royal franchifes of waifs, wrecks, 
eftrays, treafure-trove, mines, deodands, forfeitures, and the likes 
he would find himfelf a greater lofer, than by paying his quota 
to fuch taxes, as are neceflary to the fupport of government. 
The thing therefore to be wifhed and aimed at in a land of li- 
berty is by no means the total abolition of taxes, which would 
draw after it very pernicious confequences, and the very fuppo- 
fition of which is the height of political abfurdity. For as the 
true idea of government and magiftracy will be found to confift 
in this, that fome few men are deputed by many others to prefide 
over public affairs, fo that individuals may the better be en- 
abled to attend their private concerns; it is neceflary that thofe 
individuals fhould be bound to contribute a portion of their pri- 
vate gains, in order to fupport that government, and reward that 
magiftracy, which protects them in the enjoyment of their re- 
fpective properties. But the things,to be aimed at are wifdom and 
moderation, not only in granting, but alfo in the method of rai- 
fing, the neceflary fupplies; by contriving to do both in fuch a 
manner as may be moft conducive to the national welfare, and at 
the fame time moft confiftent with oeconomy and the liberty of 
the fubjec&t; who, when properly taxed, contributes only, as was 
before obferved’, fome part of his property, in, order to enjoy 
the reft, : 


Tuese extraordinary grants are ufually called by the fynony- 
mous names of aids, fubfidies, and fupplies ; and are granted, 
we have formerly feen’, by. the commons of Great-Britain, in 
parliament affembled: who, when they have voted a fupply to his 
majefty, and fettled the quantum of that fupply, ufually refolve 
themfelves into what is called a committee of ways and means, 
to confider of the ways and means of raifing the fupply fo voted. 

Pap 42 And. 
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And in this committee every member (though it is looked upon 
as the peculiar province of the chancellor of the exchequer) may 
propofe fuch {cheme of taxation as he thinks will be leaft detri- — 
mental to the public. The refolutions of this committee (when, : 
approved by a vote of the houfe) are in general efteemed to be, | 
(as it were) final and conclufive. For, though the fupply can- | 
not be actually raifed upon the fabiee till directed by an act of |. 
the whole parliament, yet no monied mal will {cruple to advance — | 
to the government any quanti ne Of rk ‘eady cath, on the credit of a}; 
bare vote of the houfe of commons fotet no law be yet pafled ay 
to eftablith it. 74 


Tue taxes, which areraifed upon the fubjeét, are either an- 
nual or perpetual. The ufual annual taxes are thofe upon land 
and malt. 


1. Tee land tax,in it’s modern fhape, has fuperfeded all the 
former methods of rating either property, or perfons in refpect of 
their property, whether by tenths or fifteenths, fubfidies on land, 
hydaves, {cutages, or talliages; a {hort explication of which will 
greatly aflilt us in underftanding our antient laws and hittory. 


Tentus, and fifteenths*, were temporary aids iffuing out 
oF perfonal property and granted to the king by parliament. They 
were formerly the real tenth or fifteenth part of all the moveables — . 
belonging to the fubject ; when fuch moveables, or perfonal ef 
tates, were a very different and a much lefs confiderable thing | 
than what they ufually are at this day. Tenths are faid to have 
been firft granted under Henry the fecond, who took advantage 
of the fafhionable zeal for croifades.to introduce this new tax- 
ation, in order to defray the expenfe of a pious expedition to Pa- 
Jeftine, which he really or feemingly had projected againft Sala- | 
dine emperor of the Saracens; whence it was originally denomi- —, 
nated the Saladine tenth’. But afterwards fifteenths were more 
ufually granted than tenths, Originally the amount of thefe taxes e 
was 
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was uncertain, being levied by affeflmentsnew made at every freth, 


_ grant of the commons, a commiflion for which is preferved by 


Matthew Paris‘: but it was at length reducedtoa certainty in the 
eigth yearof Edward Ill, when, by virtueof theking’s commiflion, 
new taxations were made of every townthip, borough, and city 
in the kingdom, and recorded in the exchequer ; which rate was, 
at the time, the fifteenth part of the value of every townfhip, 
the whole amounting to about 29000/, and therefore it fill kept 
up the name of a fifteenth, when, by the alteration of the value 
of money and the encreafe of perfonal property, things came to 
bein avery different fituation. So that when, of later years, the 
commons granted the king a fifteenth, every parifh in England 
immediately knew their proportion of it; thatis, the fame identical 
fam that was affleffed by the fame aid in the eighth of Edward Ill; 
and then raifed it by a rate among themfelves, and returned it 
into the royal exchequer, 


Tue other antient levies were in the nature of a modern land 
tax : for we may trace up the original of that charge as high as’ 
to the introduction of our military tenures‘; when every tenant 
of a knight’s fee was bound, if called upon, to attend the king 
in his army for forty days in every year. But this perfonal at- 
tendancegrowin g troublefomein many refpects, the tenants found 
means of compounding for it, by firft fending others in their 
ftead, andin procefs of time by making a pecuniary fatisfaction 


to the crown in lieu of it. This pecuniary fatisfaction at laft came 


to be levied by affeflments, at fo much for every knight’s fee, 
under the name of {cutages ; which appear to have been levied 
for the firft time in the fifth year of Henry the fecond, on ac- 
count of his expedition to Touloufe, and were then (I appre- 
hend) mere arbitrary compofitions, as the king and the fubject 
couldagree. But this precedent being afterwards abufed intoa 


_ means of oppreflion, by levying fcutages on the landholders by 


the royal authority only, whenever our kings went to war, in or- 
. , | , der 
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der to hire mercenary troops and pay their contingent expenfes) 
it became thereupon a matter of national complaint; and king | 
John was obliged to promife in his magna carta‘, that no fcutage | | 
fhould be impofed without the confent of the common council |, 
of the realm. This claufe was indeed omitted in the charters of 
Henry Ill, where’ we only find it ftipulated, that fcutages fhould 
be taken as they were ufed to be in the time of king Henry the 
fecond. Yet afterward, by a variety of ftatutes under Edward I 
and his grandfon*, it was provided, that the king fhall not take 
any aids or tafks, any talliage or tax, but by the common affent 
of the great men and commons in parliament. 


Or the fame nature with fcutages upon knights-fees were the 
affeffments of hydage upon all other lands, and of talliage upon 
cities and burghs". But they all gradually fellinto difufe, upon 
the introdudtion of fubfidies, about the time of king Richard I 
andking HenryIV. Thefe were a tax, not immediately impo- 
fed upon property, but upon perfons in refpect of their reputed 
eftates, after the nominal rate of 45. in the pound for lands, and 
2s. 6d. for goods; and for thofe of aliens ina double propor- 
tion. But this affeffment was alfo made according to an antient 
valuation; wherein the computation was fo very moderate, and ' 
the rental of the kingdom was fuppofed to be fo exceeding low, — 
that one fubfidy of this fort did not, according to fir Edward 
Coke’, amount to more than 70000/. whereas a modern land 
tax at the fame rate produces two millions. It was antiently the, 
rule never to grant more than’one fubfidy, and two fifteenths at 
a time: but this rule was broke through for the firft time on a. 
very prefling occafion, the Spanifh invafion in 1588; when the | 
parliament gave queen Elizabeth two fublidies and four fifteenths. 
Afterwards, as money funk in value, more fubfidies were given ; — | 
and we have an inftance in the firft parliament of 1640, of the — | 
king’s defiring twelve fubfidies of the commons, to beleviedin, © 

ren... *, | . three 
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three years"; which was lookeduponasa ftartling propofal: though 
lord Clarendon tells us*, that the {peaker, ferjeant Glanvile, made 
it manifeft to the houfe, how very inconfiderable a fum twelve 
fubfidies amounted to, by telling them he had computed what he 
was to pay for them; and, when he named the fum, he being 
known to be pofleffed of a great eftate, it feemed not worth any 
farther deliberation. And indeed, upon calculation, we fhall find 
that the total amount of thefe twelve fubfidies, to be raifed in 
three years, is lefs than what is now raifedin one year, by 4 
land tax of two fhillings in the pound. 


Tue grant of feutages, talliages, or fubfidies by the commons 
did not extend to fpiritual preferments; thofe being ufually taxed 
at the fame time by the clergy themfelves in convocation : which 
grants of the clergy were confirmed in parliament, otherwife 

‘they were illegal, and not binding; as the fame noble writer ob- 
ferves of the fubfidies granted by the convocation, which continued 
fitting after the diflolution of the frit parliament in 1640. A 
fubfidy granted by the clergy was after the rate of 45. in the 
- pound according to the valuation of their livings in the king’s 
books; and amounted, fir Edward Coke tells us’, toabout 20000/. 
While this cuftom continued, convocations were wont to fit as 
frequently as parliaments: but the laft fubfidies, thus given by - 
the clergy, were thofe confirmed by ftatute 15 Car. Il. cap. io. 
fince which another method of taxation ‘has generally prevailed, 
_ which takes in the clergy as well as the laity : in recompenfe for 
| which the beneficed clergy have from that period been allowed to 
- -yote at the election of Knights of the fhire™; and thenceforward 
alfo the practice of giving ecclefiaftical fubfidies hath fallen into 
total difufe. 


Tue lay fubfidy was ufually raifed by commiffioners appointed 
by the crown, or the great officers of ftate: and therefore in the 
beginning of the civil wars between Charles land his parliament, 

| | the 
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the latter, having no other fuflicient revenue to fupport them- 
felves and their meafures, introduced thepractice of laying weekly 
and monthly affefiments” of a {pecific fum upon the feveral coun- 
ties of the kingdom; to be levied by a pound rate on lands and 
perfonal eftates: which were occafionally continued during the 
whole ufurpation, fometimes at the rate of 120000/. a month, — 
fometimes at inferior rates’. After the reftoration the antient | 
method of granting fubfidies, inftead of fuch monthly afleffments, | 
was twice, and twice only, renewed; viz. in 1663, when four | 
- fabfidies were granted by the temporalty, and four by the clergy; | 
and in 1670, when 8o0cooo/. was raifed by way of fubfidy, | 
which was the laft time of raifing fuppliesin that manner. For, | 
the monthly affeflments being’ now eftablifhed by cuftom, being ~ 
raifed by commiffioners named by parliament, and producing a | 
more certain revenue; from that time forwards we hear no more — { 
of fubfidies, but occafional affeffments were granted as thena- | 
tional emergencies required. Thefe periodical affeflments, the ~ 
fubfidies which preceded them, and the more antient fcutage, ~ 


duced in the reign of king William III; becaufe in the year 1692 pl 
a new afieffment or valuation of eftates was made throughout the | 
kingdom: which, though by no means a perfect one, had this 
effect, that a fupply of soa00c0/. was equal to 1s. inthepound 
of the value of the eftates givenin. And, according to this cng I 
hanced valuation, from the year 1693 to the prefent, a period 
of above feventy years, the land tax has continued an annual 
charge upon the fubje@ ; above half the time at 45.in the pound, 
-fometimes at 3s, fometimes at 25, twice’ at 15, but without any 
total intermiffion. The medium has been 3s 3d. in the pound; | 
‘being equivalent to twenty three antient fubfidies, and amounting | 
annually to more than a million and an half of money. The . 
method ~ 


ig 
f 


| 
| 
NY 


“»n 29 Nov. 4 Mar. 1642. p Com. Journ. 26 Jun. 9 Dec. 1678. i 
o One of thefe bills of affeflment, in 1656, q in the years 1732 and 1733. 
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method of raifing it is by charging a particular fum upon each 
- county, according to the valuation given in, A. D. 1692: and 


this fum is affeffed and raifed upon individuals (their perfonal 


- eftates, as well ‘as real, being liable thereto) by commiflioners 


appointed in the act, being the principal landholders of the 


counts and their offiects: 


TI. Tue other annual tax is the malt tax; which is a fum of 
450000 /. raifed every year by parliament, ever fince 1697, by 
a duty of 6d.in the bufhel on malt, and a proportionable fum 
on certain liquors, fuch as cyder and perry, which might other- 
wife prevent the confumption of malt. This is under the ma- 
agement of the commiflioners of the excife; and is indeed itfelf 
no other than an annual excife, the nature a which fpecies of 


taxation i thall prefently explain : only premifing at prefent, that 


in the year 1760 an additional perpetual excife of 3 d. per buthel 


was laid upon malt; and in 1763 4 proportionable excife was 


laid upon cyder and perry, but new-modelled in 1766. 
‘Tue perpetual taxes aré, 


I. Tue ciftoms; or the duties, toll, tribute, ‘or tariff, pay- 
able upon merchandize expotted and imported. The confidera- 


‘tiotis Upon which this revenue (or the more antient part of it, 
which arofe only from exports) was invefted in the king, were 


faid to be two"; 1. Becaufe he gave the fubject leave to adpare 


‘the kingdom, and to carry his goods along withhim. 2. Becaufe 


the king was bound of common right to-maintain and keep up 
the ports and havens, and to protect the merchant from pirates. 


Some have imagined they are called with us cuftoms, becaufe they 


were the inheritance of the king by immemorial ufage and the 
common law, and not granted him by any ftatute*: but fir Ed- 
ward Coke hath clearly thewn‘, that the king’s firft claim to 
them was by grant of parliament 3 Edw. I. though the record 
Qq thereof 

x Dyer. 165. ta Inits 38.) sig. 


8 Dyer. 43. pel. 24s ‘ 
2 
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thereofis not now extant. And indeed this is in exprefs words 
confefled by flatute 25 Edw. I. c. 7. wherein the king promifes 
to take no cuftoms from merchants, without the common affent 
of the realm, “ faving to us and our heirs, the cuftoms on wools, 

" & fkins, and leather, formerly granted to us by the commonalty 
«: aforefaid.’? Thefe were formerly called the hereditary cuftoms — 
of the crown ; and were due on the exportation only of the faid — 
three Eo eanibetitibs: and of none other: which were ftiled the 
faple commodities of the kingdom, becaufe they were obliged to 
be brought to thofe ports where the king’s flaple was eftablifhed 
in Brae to be there firft rated, and then exported *. *, They were 
denominated in the barbarous Latin of our antient records, cups 
tuma*; not confuetudines, which is the language of our law when- || 
ever it means merely ufages. The duties on wool, fheep-fkins — 
‘or woolfells, and leather, exported, were called cu/iuma antique 
jive magna: and were payable by every merchant, as well native | 
as ftranger; with this difference, that merchant ftrangers paid an } 
additional toll, viz. half as much again as was paid by natives. | 
The cufluma parva et nova were an impoft of 3d. in the pound, — 

due from merchant ftrangers only, for all commodities as well 

imported as exported 5 which was ufually called the alien’s duty, _ 
and was firft granted in 31 Edw.1”. But thefe antient hereditary 
-cuftoms, efpecially thofe on wool ane woolfells, came to-be of — qd 
little account, when the nation became fenfible of the advantages — 
of a home manufacture, and prohibited the exportation of wool 
by ftatute 11 Edw. Ul. c. 1. 


Tere is alfo another very antient hereditary duty belonging | 
to the crown, called the pri/age or butlerage of wines; which ei 
-confiderably older than the cuftoms, being taken notice of in the — 

great roll of the exchequer, 8 Ric. I. ftill extant * Prifage was — 
a right of taéing two tons of wine from every fhip importing into 


En 


ua Davs 9. oe fignifies price, charge, or, as we have advgll ‘ 
v This appellation feems to be derived ed it in Englifh, co/f. 
from the French word couftum, or coutum, w 4 Inft. 29. 
4 which fignifies toll or tribute, and owes it’s xX Madox. hift. exch, 526. 533. 
, Ree aeregeey to the word cout, which 
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England twenty tons ormore; which by Edward I was exchanged 
into a duty of 25. for every.ton imported by merchant-ftrangers, 
and called butlerage, becaufe paid to the king’s butler’. 


Oruer cuftoms payable upon exports.and imports were dif- 
tinguifhed into fubfidies, tonnage, poundage, and other impotts. 
Subfidies were fuch as were impofed by parliamentuponany of the 
Raple commodities before-mentioned, over and above the cu/fuma 
antiqua et magna: tonnage was a duty upon all wines imported, 
over and above the prifage and butlerage aforefaid; poundage 
was a duty impofed ad valorem, at the rate of 12d. in the pound, 
on all other merchandize whatfoever: and the other impoits were 
fuch as were occafionally laid on by parliament, as circumftances 
and times required’. Thefe diftinctions are now in a manner 


forgotten, except by the officers immediately concerned in this 


department; their produce being in effect all blended together, 


_ ander the one denomination of the cuftoms. 


By thefe we underftand, at prefent, a duty or fubfidy paid by 


- the merchant, at the quay, upon all imported as well as exported 
~ commodities, by authority of parliament ; unlefs where, for par- 


ticular national reafons, certain rewards, bounties, or drawbacks, 
are allowed for particular exports or imports. Thofe of tonnage 
and poundage, in particular, were at firft granted, as the old fta- 


- utes (and particularly 1 Eliz. c. 19.) exprefs it, for the defence 


of the realm, and the keeping and fafeguard of the feas, and for 
the intercourfe of merchandize fafely to come into and pafs. out 
ofthe fame. They were at firft ufually granted only for a ftated. 
term of years, as, for two yearsin 5 Ric. H*; butin Henry the. 
fifth’s time, they were granted him for life by aftatute in the | 
third year of his reign; and again to Edward IV for the term of 


his life alfo: fince which time they were regularly granted to all 


his fucceffors, for life, fometimes at their firft, fometimes at other 
fubfequent parliaments, till the reign of Charles the firft ; when, 


= Q i a ‘ as, 


y Day.8. 2 Bulftr. as. a, Ibid. 120 © 
%, Dav, 11, 12. 


316. The 'Ritie HT s$ | Boox f. 


as the noble hiftorian expreffesit*, his minifters were not fufli- 

ciently folicitous for a renewal of he legal grant. Andyet they — 
were imprudently and ficou titi nally levied and taken, with- 
out confent of parliament, for fifteen years together; which was 
one of the caufes of thofe unhappy difcontents, puftifia able at firft 
jn too many inftances, but which degenerated at laft into catife- 


lefs rebellion and murder. For, as in every‘ other, foin this par-_ 
ticular cafe, the king (previous to the commencement of hofti- | 


lities) gave t the nation ample {atisfaction for the errors of his for- 
mer conduct, by paffing an aét°, whereby he renounced all power 


an the crown of levying the duty of tonnage and poundage, with- a 


out the exprefs confent of par featietes ; andalfo all power of im- 
pofition upon any mer chandizes whatever. Upon the reftoration 
this duty was granted to king Charles the fecond for life, and fo if 
it was to his two immediate fucceffors ; but now by three feve- | 
yal ftatutes, 9 Ann.c. 6. 1 Geo. I, c. 12. and 3 Geo. I. ¢:7..it |, 


is made perpetual and mortgaged for the debt of the’public. The | 1 


cuftoms, thus at by Mee aie are NEY conmunte in - | 


one ae sty fig Spenfer Compton, elke in the reign of Gioteed ag | 
the firft; to which alfo fubfequent additions have been made, _ | 


Aliens pay a Jarger proportion than natural fabjects, which is 


what is now generally underitood by the aliens’ duty ; to be eX- 


empted from which is one principal caufe of the frequent appli- a | 
cations to aia for acts of naturalization, 


- the Guclant, haueh ultimately by the confumer. “And veld 
’ thefeare the duties felt leaft by the people ; ; and, if prudently 
managed, the people hardly confider that they pay them % ‘at all. 
For the merchant 3 is ealy, being fenfible he does not pay them 
for himfelf; andthe confumer, who really pays them, confounds | 


& be them 


Hitt. Rebell. b. 30 d Stat. 1a Car. PI. ¢. 4. 11 Geo. lL a 
€ 16 Car. I. c. 8 . a eee ae. 
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them with the price of the commodity: in the fame manner as 
-. Tacitus obferves, that the emperor Nero gained the reputation of 


abolifhing the tax on the fale of flaves, though he only tranf- 
ferred it from the buyer to the feller; fo that it was, as he ex- 
preffés it, “ remi ffs um magis Species quam vi: quia, cum venditor 
ef pendere Juberetur, in partem pretit emptoribus.accrefcebat*.” But 
this inconvenience attends it on the other hand, that thefe im- 
potts, if too heavy, areacheck and cramp upon trade; and ef- 
pecially when the value of the commodity bears little or no pro- 
portion to the quantity of the duty impofed. This in confequence 


gives rife alfo to fmuggling, which then becomes a very lucrative 


employment : and it’s natural and moft reafonable punifhment, 
viz. confifcation of the commodity, is in fuch cafes quite inef- 
fectual ; the intrinfic value of the goods, which is all that the 


1 ee has paid, and therefore all that he can lofe, being very » 


inconfiderablé when compared with his profpect of advantage in 
evading the duty. Recourfe muft therefore be had to extraordi- 
nary punifhments to preventit; perhaps even to capital ones: 
which deftroys all proportion of punifhment*, and puts murderers 
upon an equal footing with fuch as are really guilty of no natural, 
but merely a Poe offence, ‘ 


Prue kB is ; alfo another ill confequence ie high ina- 


pofts on merchandize, not frequently confidered, but indifputably 
certain ; that the earlier any tax is laid on a commodity, the 


the raw material and his own labour and time in preparing it, 


_butalfo upon the very tax itfelf; which he advances to the go- 
_vernment ; otherwife he lofes Ne ufe and intereft of the money 
which he 7 advances. To inftance in the article of foreign pa- 
iipese (The merchant pays a duty upon importation, which he does 
not receive again till he fells the commodity, perhaps at the end 


| of three months, He is therefore equally entitled to a profit upon 


that 


7. 


heavier it falls upon the confumer in the end: for every trader, 
through whofe hands it pafles, muft have a profit, not only upon 


ent 
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that duty whichrthe pays at the cuftom-houfe, as toa profit |) 
upon the original price which he pays to the manufacturer abroad} 
and confiders it accordingly in the price he demands of the fae ue 
tioner: When the ftationer fells it again, he requires a profit of | 
the printer ot bookfeller upon the whole fum advanced by him te | 
the merchant: and the bookfeller does not forget to charge the | 
full proportion to the ftudent or ultimate confumer ; who there- | 
fore does not only pay the original duty, but the profits of thefe | 
three intermediate traders, who have fucceflively advanced it for | | 
him. This might be carried much farther in any mechanical, or | 
more complicated, branch of trade. | 
ds 
Il. DrrecTLy oppofite in it’s nature to thisis the excile 
duty; which is an inland impofition, paid fometimes upon the 
confumption of the commodity, or frequently upon the retaik / 
fale, which is the laft ftage before the confumption. This is | 
doubtlefs, impartially fpeaking, the maft oeconomical way of — 
taxing the fubject: the. charges of levying, collecting, and mae 
naging the excife duties being confiderably lefs in proportion,than — 
in other branches of the revenue, It alfo renders the commoe 
mk cheaper to the confumer, than charging it with cuftoms to | 
the “vir: amount would do; for the reafon juft now given, be- — 
caule-generally paid in a much later ftage of it. But, at the faine it 
time, the rigour and arbitrary proceedings of excife-laws feem — i 
hardly compatible with the temper of a free nation, For the © 
frauds that might be committed in this branch of the revenue, ~ 
unlefs a ftrict watch is kept, make it neceflary, wherever it is 
eftablifhed, to give the officers a power of entering and fearching 
the houfes of fuch as deal in excifeable commodities, at any hour 
of the day, and, in many cafes, of the night likewife. And sm | 
proceedings i in cafe of tranfgreflions are fo fummary and fudden, 
that aman may be convicted in two days time in the’ penalty of 
many thoufand pounds by two commiffioners or juftices of the > 
peace; to the total exclufion of the trial by jury, and difregard 
of the common Jaw. For which reafon, though lord Clarendon 
; tells. 
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tells us*, that to his knowlege the earl of Bedford (who was 
made lord treafurer by king Charles the firft, to oblige his par- 
liament) intended to have fet up the excife in England, yet it 
never made a part of that unfortunate prince’s revenue ; being 
 firft introduced, on the model of the Dutch prototype, by the 
_ parliament itfelf after it’s rupture with the crown. Yet fuch was 
_ the opinion of it’s general unpopularity, that when in 1642 “ af- 
_ © perfions were caft by malignant perfons upon the houfe of coms 
6 mons, that they intended tointroduce excifes, the houfe for it’s 
_ & vindication therein did declare, that thefe rumours were falfe 
 & and {candalous ; and that their authors fhould be apprehended 
_ “and brought to condign punifhment*.” It’s original ! eftablith- 
- ment was in 1643, and it’s progrefs was gradual; being at firit 
laid upon thofe perfons and commodities, where it was fuppofed 


the hardfhip would be leaft perceivable, wiz. the makers and 
--wenders of beer, ale, cyder, and perry‘: and the royalifts at 
- Oxford foon followed the example of their brethren at Weftmin- 
fter by impofing a fimilar duty; both fides protefting that it 
fhould be continued no longer than to the end of the war, and 
then be utterly abolifhed'. But the parliament at Weftminfter 
foon after impofed it on flefh, wine, tobacco, fugar, and fuch a 
multitude of other commodities, that it might fairly be denominated 
| general : in purfuance of the plan laid down by Mr Pymme (who 
- feems to have been the father of the excife) in his retter to fir John 
Hotham”, fignifying, . “ that they had proceeded in the excife to 
“ many particulars, and intended to go on farther; but that it 


| would 

. | 

gt . 

| g Hilt. b. 3. , and publifhed in 1654 °¢ A proteftation 
h Com, Journ. $ O&. 1642. ‘© againft the illegal, deteftable, and oft- 


| i The tranflator and continuator of Pe- ‘* condemned tax and extortion of excife 
| tavins’s chronological hiftory ( Lond. 1659. ‘* in general.” > It is probably therefore a 
| ~ fol.) informs us that it was firft moved for, miftake of the printer for Mr Pymme, whe 
| aB Mar. 1643, by: Mr Prynne. And it ap- was intended for chancellor of the exche- 
| pears’ from the journals of the commons that quer under the earl of Bedford. (Lord 
| on that day the houfe refolved itfelf into a Clar, b. 7.) 

| eommittee to confider of raifing money, in k Com, Journ. 17 May 1643. 

tonfequence ef which the excife was after- 1 Lord Clar. b. 7. 

wards voted. But Mr Prynne was not a m 30 May 1643. Dugdale of the troubles, 
member of parliament till 7 Nov, 16485 120. 
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‘thelefs been impofed on abundance of other commodities in the a 
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& would be neceflary to ufe the people to it by little and little.” | 
And afterwards, when the nation had been accuftomed to it for 
a feries of years, the fucceeding champions of liberty boldly and t 
openly declared “ the impoft of excife to be the moft eafy and 4 
« indifferent levy that could be laid upon the people" :’’ and ac- — f 
cordingly contintied it during the whole ufurpation. Upon king — 


venue. But, from it’s firft original to the prefent time, it’s very 
name has been odious to the people of England. It has never- ay 
reigns of king William III, and every fucceeding prince, to fup- — I 
port the enormous expenfes occafioned by our wars on the conti- 
ent. Thus brandies and other {pirits are now excifed at the dif 

tillery ; printed filks and linens, at the printers, ftarch and hair | 
powder, at the maker’s; gold and filver,wire, at the wiredrawer’s; | 
all plate whatfoever, firft in the hands of the vendor, who pays. 
yearly for a licence to fell it, and afterwards in the hands of thé — 

occupier, who alfo pays an annual duty for having it in his cul- Bt 
tody ; and ccaches and other wheel carriages, for which the oc- | 
cupier is excitd ; though not with the fame circumftances of at- 
bitrary ftridine%,svith regard to plate and coaches, asin the other © 
inftances. ‘To-thefe we may add coffee and tea, chocolate, and — 
cocoa pafte, for which the duty is paid by the retailer; all arti- 
ficial wines, commonly called {weets ; paper and pafteboard, firft 
when made, and again if ftained or printed; malt as before- | 
mentioned; vinegars; and the manufacture of glafs; for all | 


> 


which the duty is paid by the rhanufacturer ; hops, for which the 4 


os perfon that gathers them is anfwerable ; candles and foap, which 


are paid for at the maker’s ; malt liquors brewed for fale, which _ 
are excifed at the brewery ; cyder and perry, at the vendor’s ; — 
and leather and fkins, at the tanner’s. A lift, which no friend to_ 
his country would with to fee farther encreafed. a a 

it ri Ill. I pros 
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Ill. I proceep therefore to a thitd duty, namely that upon 

falt; which is another diftin@ branch of his majefty’s extraor- 

dinary revenue, and confifts in.an excile of 2s. 4d. per buthel 

-impofed upon all falt, by feveral ftatutes of king William and 

other fubfequent reigns. This is not generally called an excife; 

becaufe under the management of different commiflieners: but. 
_the commiffioners of the falt duties have by ftatute 1 Ann. c. 27; 

the fame powers, and muft obferve the fame regulations, as thofe 

_ofother excifes. This tax had ufually been only temporary ; but 
by ftatute 26 Geo. Il. c. 3; was made perpetual. 


| 
| 


IV. AnoTuer very €onfiderable branch of the revenue ‘is 
levied with greater chearfulnefs, as, inftead of being a burden, 
it isa manifeft advantage to the public. I mean the pott-office, 
or duty for the carriage of letters: As we have traced the origi- 
hal of the excife to the parliament of 1643, fo it is but juftice 
to obferve that this ufeful invention owes it’s birth to the fame 
affembly. Itis true, there exifted poft-mafters in much earlier 
times: but apprehend their bufinefs was confined to the fur- 
|nifhing of poft-horfes to perfons who were defirous to travel ex- 
peditioufly, and to the difpatching extraordinai pacquets upon 
{pecial occafions: The outline of the prefent pian feems to have 
|been originally conceived by Mr Edmond Prideaux, who was 
jappointed attorney general to the commonwealth after the mur- 
der of king Charles. He was chairman of a committee in 1642 
‘Yor cdnfidering what rates fhould be fet upon inland letters °; and 
afterwards appointed poft-mafter by an ordinance of both the 
jhoufes , in the execution of which office he firft cfablithed a 
weekly conveyance of letters into all parts of the nation®: thereby 
faving to the public the charge of maintaining poit-mafters, (o the 
amount of 7000/, per annum. And, his own emoluments being 
probably confiderable, the common council of London endea- 
/voured to erect another poft-office in oppofition to his, till checked 
ne Rr Osby 


© Com. Journ. 28),Mar. 1642. q° Ibid: 21 Mar. 1649. 
Pp Ibid. 7 Sept. 1644, 
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by a refolution of the commons’, avaaeenl that the office of — | | 
poft-mafter is and ought to be in the fole power and difpofal of 
the parliament. This office was afterwards farmed by one Manz 
ley in 1654°. But, in 1657, aregular poft-office was erected by | 
the authority of the protector and his parliament, upon nearly | 
the fame model as has been ever fince adopted, with the fame |, 
. rates of poftage as were continued till the reign of queen Anne‘, , ‘| 
After the reftoration a fimilar office, with fome improvements, |, 
was eftablifhed by ftatute 12 Car. II. c. 35. but the rates of let- | 
ters were altered, and fome farther regulations added, by the 
Rtatutes 9 Ann. c. 10. 6 Geo. I.,c. 21. 26 Geo. Ikea 
¢ Geo. lil. c. 25. & 7 Geo. IIL c. 50. and penalties were |, 
enacted, in ordérto confine the carriage of letters to the public] a 
office only, except. in fome few cafes: a provifion, which is 
abfolutely neceflary; for nothing but an exclufive right can fup- 
port an office of this fort : many rival independent offices would © 
‘only ferve to ruin oneanother, The privilege of letters coming) 
free of poftage, to and from members of parliament, was claimed 
by the houfe of commons in 1660, when the firft legal fettle- 
-ment of the prefent pott-oflice was made"; but afterwards drops 
ped” upon a private affurance from the crown, that this privilege” 
Should be allowed the members”. And accordin gly a warrant 
was conftantly ifued to the Sofiranlien general*, directing the 
allowance thereof, to the extent of two ounces in weight: till at 
Jencth it was exprefsly confirmed by ftatute 4 Geo. Ul. c. 245) 
which adds many new regulations, rendered neceflary by the 
great abufes crept into the practice of franking, w hereby the an. 
nual amount oe franked letters had gradually increafed, from 
2360o0/, in the year 1715, to 170700/. in the year 1763’. Theré 
cannot be devifed a more eligible method, than this, of raifing 
-smoney upon the fubject: for “therein both the government and 
i ee find a mutual eortens The government acquires a 
. large¢ 


“y Com, Journ. 21 Mar. 1649. © v Ibid. 22. Dec. 1660. 

s Scobell. 358. w. Ibid. 16 Apr. 1735. 
*t Com. Journ. 9 Jun. 1657. Scobell. sir. x Ibid. 26 Feb. 1734: 
‘uy Gom: Journ,.17 Dec, 1660. y Ibid. 28 Mar. 1764. 


of PERSONS, 


- jarge revenue; and the people do their bufinefs with greater eafe 
expedition and cheapnefs, than they would be able to do if no 


fuch tax (and of courfe'no fuch office) exilted. 


V.A FirTH branch of the perpetual revenue confiits in the 


_ flamp duties, which are a tax impofed upon all parchment and 


paper whereon any legal proceedings, or private infiruments of 
almoft any nature whatever; are written ; and alfo upon licences 
for retailing wines, of all denominations ; upon all almanacks, 
news-papers, advertifements, cards, dice, and pamphlets contain- 
ing lefs than fix fheets of paper. Thefe impofts are very various 
according to the nature of the thing flamped, rifing gradually 
froma penny toten pounds. Thisis alo a tax, which though 
in fome inftances it may be heavily felt, by preatly increafing the 
expenfe of all mercantile as weli as legal proceedings, yet (if 


| moderately impofed) is of fervice to the public in general, by 


authenticating inftruments, and rendering it much more difficult — 
than formerly to forge deeds of any landing ; fince, as the offi- 
cers of this branch of the revenue vary their ftamps frequently, 
by marks perceptable to none but themfelves, aman that would 
forge a deed of king William’s time, muft know and be able to 


| counterfeit the ftamp of that date alfo. In France and fome other 
countries the duty is laid on the contract, ifelf, not on the inftru- 


ment in which itis contained: but this draws the fubject into a 
thoufand nice difquifitions and difputes concerning the nature of 
his contract, and whether taxable ornot; in which the farmers 
of the revenue are fure to have the advantage... Our method an- | 


_ Swers the purpofes of the ftate. as weil, and ‘confults the eafe of 


the fubjeét much better. The firt sHiGsibon of the ftamp duties 
was by ftatute 5 & 6. W. & M.c. 21, and they have fince in many 


inflances been increafed. to five times their original amount. 
\ 


VI. AsixTH branch is the duty upon. houfes and Rial 
As early as the conqueft mention is made in domefday book of 
fumage or fuage, vulgarly called fmoke farthings; which were. 
paid. by cuftom to the king for every ne in the houfe, And: 

Win3 We 
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we read that Edward the black prince (foon after his fucceffes in 
France) in imitation of the Englifh cuftom, impofed a tax of a 
florin upon every hearth in his French dominions’. But the firft 
parliamentary eftablifhment of it in England was by ftatute 
13. & 14 Car. Il. c. 10. whereby an hereditary revenue of 25. for 
every hearth, in all houfes paying to church and _poor,was granted. 
to the king forever, And, by fubfequent ftatutes, for the more 
regular affeflment of this tax, the conftable and two other fub- 
ftantial inhabitants of the parish, to be appointed yearly, (or the 
farveyor, appointed by the crown, together with fuch conftable | 
or other public officer) were, once in eyery year, empowered to | 
view the infide of every houfe in the parith. But upon the re- : : 
volution, by flatute 1 W. & M. ft. 1. c. 10. hearth- -money was 
declared to be “¢ not only a great oppreflion to the poorer fort, 
but a badge of ilavery upon the whole people, expofing every | 
man’s houfe to be entered into, and fearched at pleafure, by 4 
perfons unknown to him; and therefore, to erect a lafting mo- |) 
<¢ nument of their majefties’ goodnefs in every houfein the king- 7) 
dom, the duty of see -money was taken away and abolifhed.’”? ~ 
This monument of goodnefs remains among us to this day: but 
the profpect of it was fomewhat darkened, when in fix years af- ~ 
terwards by flatute 7) W. Ill.c. 18.a tax was laid upon all honfes 
(except cottages) of 2s.naw advanced to 3s. per houfe, and a_ 
x alfo upon all windows, if they exceeded nine, in fuch houfe. 4 
Which rates have been fram time to time* varied, being now 
extended to all windows exceeding fix; and power is given to” 
furveyors, appointed by the crown to infpe& the outfide of 
houfes, and alfo to pafs through any houie two daysin the 4 yeaya 
into any court or yard to infpect the windows there. 


VU, Tue {eventh branch of the extraordinary perpetual Te+ 
venue is the duty arifing from licences to hackney coaches an 

_ (chairs in London, and the parts adjacent. ‘In 1654 two hundred ~ 
hackney coaches were allowed within London, Weftmintter, and 


z Mod. Un: Hit, xxii. 493. Spelm, a Stat. 20 Geo, II. ¢..3.4 33 Geo. II. ¢. ate 
Glofi. lit. Fuage. 2 Geo. III. c. 8. 6 Geo. III. c. 38. 
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fix miles round, under the direction of the court of aldermen.® 
By ftatute 13 & 14 Car. Il. c. 2. four hundred were licenfed; and 
the money arifing thereby was applied to repairing the ftreets*, 
This number was increafed to feven hundred by ftatute 5 W.&M, 
¢. 22. andtheduties vefted in the crown: and by the -ftatute 
9 Ann. c. 23, and other fubfequent ftatutes", there are now eight 
hundred licenfed coaches and four hundred chairs. This revenue 
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4s governed by commiffioners of it’s own, and is, in truth, a 
benefit to the fubje@; as the expenfe of it is felt by no indivi- 
dual, and it’s neceflary regulations have eftablifhed a competent 
jurifdiction, whereby a very refractory race of men may be kept 
in fome tolerable order, : 


Vill. Tue eighth and laft branch of the king’s extraordinary 


4 


perpetual revenue is the duty upon offices and penfions ; confilt- 
ing in a payment of 1s. in the pound, (over and above all other 
duties) out of all falaries, fees and~perquitites, of offices and 
penfions payable by the crown. This highly popular taxation was 
| impofed by ftatute 31 Geo. Il. c. 22. and is under the direction 
_ of the commiflioners of the land tax, ; 


Tue clear neat produce of thefe feveral branches of the re- 


wenue, after all charges of collecting and management paid, 
_amounts at prefent annually to about feven millions and a quarter 
fterling ; befides more than two millions and a quarter raifed by 
the land and malttax. How thefe immenfe fums are appro- 
priated, is next to be confidered. And this is, firft and prin- 
| cipally, to the payment of the intereft of the national debt. 


In order to take a clear and comprehenfive view of the nature 


i Oe 


é 


Gockel? 213. 
Com. Journ. 14 Feb. 166Te 


_of this national debt, it muft firft be -premifed, that after the re- 
-volution, when our new connexions with Europe introduced a 
new fyftem of foreign politics, the expenfes of the nation, not | 
| only in fettling the new eftablifhment, but in maintaining long 


wars, 


d to Ann. c. 19. § 158. 12. Geo. Te ery. 
» Geo. Ill. c. 44. 
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wars, as principals, on the continent, for the fecurity of the _ 


Dutch barrier, reducing the French monarchy, fettling the 


Spanith fucceflion, fupporting the houfe of Auftria, maintaining — 


the liberties of the Germanic body, and other purpofes, increar ve 


fed to an unufual degree: infomuch that it was not thought | ads 
vifable to raife all the expenfes of any one year by taxes to be le- 
vied within that year, left the unaccuftomed weight of them 
fhould create murmurs among the people. It was therefore the 
policy of the times to anticipate the revenues of their pofterity 
by borrowing immenfe fums for the current fervice of the tate, 
and to lay no more taxes upon the fubject than would fuffice to. 
pay the annual intereft of the fums fo borrowed: by this means 
converting the principal debt into a new fpecies of property, | 
transferrable from one man to another at any time and in any 
quantity. A fyftem which feems to have had it’s original i in they 
ftate of Florence, 4. D. 1344: which government then owed _ 
about 60000/. fterling : and, being unable to pay it, formed the» 


‘principal into an aggregate fum, called metaphorically a mount or eo 


‘bank, the fhares whereof were transferrable like our ftocks 
with intereft at 5 per cent. the prices varying according to th 
exigencies of the ftate’. ‘This laid the foundation of what is” 
called the national debt ; for a few long annuities created in the 
reign of Charles II. will hardly deferve thatname. And the ex- 
ample then fet has been fo clofely followed during the long \ wars, 
in the reign of queen Anne, and fince, that the capital of the. 
national debt, (funded and unfunded) amounted in January 176 9 
to near 142,000,000/. to pay the intereft of which, and the . 
charges for management, amounting annually to upwards of 4 
four millions and an half, the extraordinary revenues juit now . 
_ enumerated (excepting only the land-tax and annual malt- -tax) 
are in the firft place mortgaged, and made perpetual by parlia- 
ment. Perpetual, I fay; but ftill redeemable by the fame authg- 
Ae that impofed them: which, if it at any time can pay off t 1e 


: 4 capital 
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capital, will abolifh thofe taxes which are raifed to difcharge the 
intereft. si 


By this means the quantity of property in the kingdom is 
greatly encreafed in idea, compared with former times ; yet if 
we coolly confider it, not at all encreafed in reality. We may 
boaft of large fortunes, and quantities of money in the funds. 
But where does this money exift? It exifts only in name, in paper, 
in public faith, in parliamentary fecurity : and that is undoubt- 
_ edly fufficient for the creditors of the public torely on. But then 
_. what is the pledge, which the public faith has pawned for the 
- fecurity of thefe debts? The land, the trade, and the perfonal 
induftry of the fubject; from which the money muft arife that 
fupplies the feveral taxes. In thefe therefore, and thefe only, the 
property of the public creditors does really and intrinfically exiit : 
and of courfe the land, the trade, and the perfonal indufiry of 
individuals, are diminifhedin their truc value juft fo much as they 
are pledged to anfwer. If A’s income amounts to 100/. per an- 
_ num; and he is fo far indebted to B, that he pays him 50/. per 
annum for his intereft; one half of the value of A’s property is 
transferred to B the creditor. The creditor’s property exifts in 
the demand which he has upon the debtor, and no where elfe; 
and the debtoris only a truftee to his creditor for one half of the 
value of hisincome. In thort, the property of a creditor of the 
public confifts in a certain portion of the national ‘taxes : by 
how much therefore he is the richer, by fo much the nation, 
which pays thefe taxes, is the poorer. 


a 


Tue only advantage, that can refult toa nation from public 
‘debts, is the encreafe of circulation by multiplying the cafh of 
_ the kingdom, and creating a new fpecies of money, always ready 
to be employed in any beneficial undertaking, by means of it’s 
transferrable quality; and yet producing fome profit, even 
when it lies idle and unemployed./ A certain proportion of debt 
feems therefore to be highly ufeful to a trading people ; but what 
that proportion is, it isnot for me to determine. Thus much is 

Rig aN) indif{putably 
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indifputably certain, that the prefent magnitude of our national 
incumbrances very far exceeds all calculations of commercial be- ._ 
hefit, and is productive of the greateft inconveniences. For, firft, 
the enormous taxes, that are raifed upon the neceflaries of life for 
the payment of the intereft of this debt, are a hurt both to trade 
and manufactures, by raifimg the price as well of the artificer’s | 
fubfiftence, as of the raw material, and of courfe, ina much 
ereater proportion, the price of the commodity itfelf. Secondly — 
if part of this débt be owing to foreigners, either they draw ont | 
of the kingdom annually a confiderable quantity of fpecie forthe — 
intereft; or elfe itis made an argument to grant them unreafon- _ 
able privileges in order to quae them to refide here. Thirdly — 
if the whole be owing to fubjects only, it is then charging the — 
active and induftrious fubject, who pays his fhare of the taxes; — 
to maintain the indolent and idle creditor who receives them. — 
Laftly, and principally, it weakens the internal ftrength of a flates 
by anticipating thofe refources which fhould be refervéd to defend 

it in cafe of neceflity. The intereft we now pay for our debts 
would be nearly fufficient to maintain any war, that any | national 
motives could require. And :f our ancelftérs in king William’s — 
time had annually paid, fo long as their exigencies lafted, even 
alefs fum than we now annually raife upon their accounts, they 
would in the time of war have born no greater burdens, than _ 
they have bequeathed to and fettled upon their pofterity in time” 
of peace ; and might have been eafed the inftant the exigence — 
was Over. 


~ 
‘ L 


Tue refpective produces of the feveral taxes beforementioned 
Were originally feparate and diftiné funds; being fecurities for ae 
- the fums advanced on each feveral tax, and for them only, But —) 
at laft it became neceflary, in order to avoid confufion, as they — 
multiplied yearly, to reduce the number of thefe feparate funds; / 


by uniting and blending them together; fuperadding the faith — 
‘of parliament for the general fecurity of the whole. So that there * 
are now only three capital funds of any account, the aggregate © 


| fund, and the Melia fund, fo called from fuch” union and ad- 4 | 
dition; — 
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‘dition; and the fouth /é ‘und, being the teas of the taxes 
» appropriated to pay ¢ reft of fuch part of the national debt 
‘as was advanced by that company and it’s annuitants. Whereby 
the feparate funds, which were thus united, are become mutual 
fecurities for each other; and the whole produce of them, thus 
aggregated, liable to pay fuch intereft or annuities as were for- 
merly charged upon each diftinct fund; the faith of the legifla- 


c 


‘ture sige moreover engaged to tupply any. catual deficiencies. 


Fae cuftoms, excifes, and other. taxes which are to fupport 
-thefe funds, depending’ on contingencies, upon-exports, imports, 
. and confumptions, muft neceflar ily be ofaveryt uncertain amounts 
“but they have always been confiderably more than was fuflicient 
to anfwer the charge. upon them. The furpluffes therefore of the 

three great national funds, the aggregate, general, and fouth fea 
funds, over. and above the intereft and annuities charged upon 
them, are directed Dy ftatute 3 Geo. I. c. 7. to be carried toge- 
‘ther, and to attend the difpofition of parliament ; ; and are i afually 
‘denominated the finting fund, becaufe originally deftined to fink: 
_and lower the national debt. To this have been fince added many 
other entire duties, granted i in fubfequent years; and the annual 
intereft of the fams borrowed on their refpectivecredits is charged 
on.and payable out of the produce of the finking fund. How- 
ever the neat furplufies and favings, after all dedudtions paid, 
amount annually toa very confiderable fum ; particularly in the 
year ending at Chrittmas 1768, to almoft eee mulions of moncy. 
‘For, as the intereft on the national debt ha as been at feveral 
times reduced, (by the confent of the proprietors, who had their 
option either to lower their intereft or be paid their principal) - 
the favings from the appropriated revenues muft needs be ex- 
tremely large. This finking fund is the laft refort of the nation; 
it’s only domettic refource, on which mutt chiefly depend all the 
hopes we can entertain of ever difcharging or moderating our in- 
cumbrances. And therefore the prudent application of ele large 
ams, now arifing from this fund, is a point of the utmoft inv- 
Rontance; and well-worthy the ii ious attention of parliament ; 
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which was thereby enabled, in the year 1765, to reduce abel | 
two millions fterling of the public debt; and about three mul- | / 
lions in the three fucceeding yous oe : | 
But, before any part of the Neate fund (the furpluffes | 
wittcet are one of the chief ingredients that form the & inkin ] ‘ 
fund) can be applied to diminith the principal of the public debt, Ki | 
it ftands mortgaged by parliament to raife an annual fum for the i 
maintenance of the king’s houthold and the civil lift. For this 
purpofe, in the late reigns, the produce of certain branches of I 
the excife and cuftoms, the pott- office, the duty « on wine licen- i 
ces, the revenues of the remaining crown lands, the profits ari- | 
fing from courts of juttice, (which articles include all the henedi- 
tary revenues of the crown) and alfoa clear annuity of 120; ool, 
in money, were fettled on ‘the king for life, for the i 
of his majefty’s s houfhold, and the honour and dignity of the | 
crown. And, as the amount of thefe : feveral branches was un- 
certain, (though in the laft reign they were computed to have 
fometimes raifed almoft a million) if they did not arife apna 
to 800,000/. the parliament engaged to make up the ‘ciciency 
Bat his prefent majelty having, foon after his acceffion, fnontan q 
neoully fignified his confent,thathisown hereditary revenuesmight 
be fo <difpofed of as might beft conduce to the utility and fatis- |, 
faction” of the public, and having gracioully accepted the limited | 
fam of 800,000. per annum for the fepport of his civil lift (and 
that alfo charged with three life annuities, to the princefs of Wales, 
the duke of Cumberland, and the princeds Amelia,; to the amoung | 
of 77,000/.) the faid hereditary and other revenues are now car= | 
ried into and madea part of the aggregate fund, and the aggre- 
gate fund is. charged with the payment of the whole annuity to 
the crown of Soolliond, per annum’. Hereby the revenues them- 
felves, bein gs put under the fame careand management as the other 
branches of the public patrimony, produce more and are bete 
ier collected than heretofore; and the public is a gainer of up- 
wards of 100,000/. per annum by this. dilinterefted bounty of hig 
majeliyg 
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“tiajefty. The eit lift, thus liquidated, together with the four 
‘fnillions and ax half, intereft of the national debt, and the two 
millions produced from the finking fund, fea a up the feven 
‘millions and a quarter per annum, neat money, which were be- 
fore flated to bé the annual produce of our perpetual taxes ; 
befidés the inimenfé, though untertain, fums arifing from the 
_dnnual taxes On land and malt, but which, at an average, may 
| be calculated at more than two millions and a quarter; and; 
added to the preceding fum, make the clear produce of the 
taxes, exclufive of the charge of collecting, which are raifed 
yearly on the people of this country, amount to near ten mil- 
Irons fterlin ge 


Tn E expenfes defrayed by the civil lift ate thofe that in a 
fthape relate to civil government; as, the expenfes ofthe houfhold; 
all falaries to officers of fiate, tothe judges, and every of the king’s 
fervants ; the appointments to foreign embafladors; themaintenance 
of the queen and royal family ; the king’ s private expenfes, or 
|privy purfe; and other very numerous outgoings, as fecret fer- 
vice money, penfions; and other bounties: which fometimes have 
fo far exceeded the revenues appointed for that purpofe, that ap- 
plication has been made to’ parliament to difcharge the debts con- 
\tracted on the civil lift ; as particularly in 1724,when one million 
was granted for that pintpole by theftatute 11 Geo. I. c.17.and ini | 
1769, when half a million was appropriated to the like ufes, by 


the ftatute 9 Geo. HI. c. 34. 


| THe Givil lift is indeed properly the whole of the king’s re- 

vénue in hisown diftin@ capacity ; the reft being rather there? © 
(venue of the public, or it’s creditors, though collected, and dif- | 
tributed again, in the name and by the officers of the crown : [% 
it now flanding*in the fame place, as the hereditary income did 
formerly ; and, as that has gradually diminifhed, the parliamen- 

tary appointments have éncreafed: The whole revenue of queen 
Elizabeth did not amount i more than 600,0001. a year? ; that 

Df 2 
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of king Charles I was * 800;000/. ‘atl the revenue voted for 
king Charles I] was! 1 5200,000/, though complaints were made | 
(in the firft years at leaft) that it did not amount to fo much*, | 
But it muft be obferved,'that under thefe fums swere included alle f‘ 
manner of public rence: among which lord Clarendon in his || 
{peech to the parliament computed, that the charge of the navy _ ; 
and land forces amounted annually to 800, oof, which was ten | : 
times more than before the former troubles!. The fame revenue, — * | 
i ubject to the fame charges, was fettled on king James II”: but | 

by the encreafe of trade,and more frugal management, it amount- 
ed on 4n average to a million and half per annum, (befides other ») 
additional cuftoms, granted by parliament”, which produced an 1H 
annual revenue of 400,000/.) out of whith his feet and army || 
were maintained at the yearly expenfe of° 1,100;,000/. After the — || 
revolution, when the parliament took into it’s own hands the an- : 
nual fupport of the forces both maritime and military, a. civil i 
ft revenue was fettled on the new king and queen; amounting, ft 


4 


with the hereditary duties, to yea Bber per annum®; and the 

fame was continued to queen Anne and king George I*.~ That- ; 

or king George II, we have feen; was nominally augmented to — 
* 800, out, and in faét was confiderably more. But that of hisil| 
prefént majelty is exprefsly limited to that fum; and, by réafon i 
of the charges upon it; amounts at prefent to little more than 1 
‘700,000/. And upon the whole it is doubtlefs much better for i ) 
the crown, and alfo for the people, to have the revenue fettled | 
upon the modern footing rather than the antient: For the crown; 
becaufe it is more certain, and collected with greater eafe: for 
the people; becatife they are now delivered from the foedal hard- 
‘fhips, and other odious branches of the prerogative: And though 
_ complaints have fometimes been made of the encreafe of the civil — i 

Ak, yetif we confider the {ums that have been formerly granted, 

the limited extent under Rs it is now eftablifhed, the reve=” 
nues- 
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-nues and prerogatives givén up in lieu of it by the crown, and: 
(above all) the diminution of the value of money compared with 


~ complaints to be void of any rational foundation; and that it 1s 


- now eftablifhed by parliament. 


We have therefore now chalked out ‘all the principal outlines 


_ the king’s majefty, confidered in his feveral capacities and points 
of view: But, before we intirely difmifs this fubject, it may not 


little more than a century paft; from the petition of right in 


- are now to all appearance greatly curtailed and diminifhed fince 


- Gharles the firft,. and by the difclaiming of martial law, and the 


of parliaments for above three years: and, fince the revolution, 


_ be improper to take a {hort comparative review of the power of x, 


in former days, and as.it ftands at prefent. And we cannot but 


- feats of thejudges permanent,and their falaries independent ; and : 
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what it was worth in the laft century, we muft acknowledge thefe 


impoflible to fupport that dignity, which a king of Great-Britain 
fhould maintain, with an income in any degree lefs than what is 


Turs finifhes our enquiries into the fifcal prerogatives of 
the king; or his revenue, both ordinary and extraordinary. 


of this vaft title of the law, the fupreme executive magiftrate, or 


the executive magiftrate, or prerogative of the crown, as it ftood 


obferve, that moft of the laws for afcertaining, limiting, and re- 
{training this prerogative have been made within the compafs of 


3.Car.I. to the prefent time. So that the powers of the crown. 


the reign of king James the firft: particularly, by the abolition 
of the ftar chamber and high commiffion courts.in the reign of 


power of levying taxes on the fubject, by the fame prince: by 
the difufe of foreft laws for a century paft: and by the many ex- 
cellent provifions enacted under Charles the fecond ; efpecially, 
the abolition of military tenures, purveyance, and pre-emption; 
the habeas corpus act; and the act to prevent the difcontinuance 


by the ftrong and emphatical words in which our liberties are af- 
{erted in the bill of rights, and act of fettlement ; ‘by the a& for 
triennial, fince turned into feptennial elections ; by the exclufion 
of certain oflicers from the houfe of commons; by rendering the 


by 
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by refraining the King’s pardon from obfiracing parliamentary” f 
impeachments. Befides all this, if we confider how the crown | 


“35 impoveriflied and {tripped of all it’s antient revenues, fo that 7 
it greatly depends on the liberality of parliamient for it’s niece 1 


fary fupport and maintenance, we may perhaps be led to think, [| 


that the ballancé is inclined paige! ftrongly to the popular fealey | 
and that the executive magiftrate has neither independence nor [ 
power enough left to form that check upon the lords and com | 
zrOnS; which the founders of our comftittion mténded. | 


4 


Bw, of the other hand, it i8 td bé corifideted, that every! 
princeyin the firft parlianicnt after his acceflion, has by long ufage 
_a‘truly royal addition to his hereditary revenue fettled upon hint’ 
for his life; and has never any occafion to apply to parliament — 
for fupplies; but upon fome public neceflity of thé whole realm. 
‘Fhis reftores to hinh that conftitutional independence which at” 
his firft acceffion feems, it muft be owned, to béwantiig: And » 
then, with regard to power, we may find perhaps that the hands’ 
of government are at leaft fufficiently ftrengthened; and that an’ 

Englith monarch is now in nodanger of being overborne by either 
the nobility or the people. The inffruments of powér are not: 
perhaps fo open and avowed as they formerly weré, and therefore 
are the lefs lable tojealous and invidious refle@ions; but they 
are not the weaker upon that account. In fhort, eg national 
debtand taxes (befides thei inconveniences before-mentioned) have 
alfo' in their:natural confequen¢es thrown fuch a weight of power 
into the executive fcale of government, as we cannot think was — 
intended by our patriot anceftors; who glorioufly ftruggled for. 
the abolition of the then formidable parts of thé prerogative, and’ 
by an unaccountable want of forefight eftablifhed this fyftem in 
their ftead- The entire colle@ion and management of fo vaft a 
’ revenue, being placed in the hands of the crown, have given rife 

to fuch a fttultitade of new officers, created by and removeable — 
at the royal pleafure, that they have extended the influence of 
government to every corner of the nation. Witnefs the commif- a 
fionérs,and the multitude of dependents on the cuftoms,in every 


port «| 
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port of the kingdom; the elite OF of excife, and their 
numerous fubalterns,in every inland diftrict; the pofimatters, and 
their fervants, planted in every town,and upon every public road; 
the commiffioners of the Lamps, and their diftributors, which 
are full as fcattered and full as numerous ; the oflicers of the falt 
duty, which, though a fpecies of excife wa conducted in the fame 

manner,are yet made a diftinct corps : from the ordinary managers 
of that revenue ; the furveyors of houfes and windows; the re- 
ceivers of the land tax; the managers of lotteries; and the com- 
miflioners of hackney ae se all which are either mediately or 
immediately appointed by the crown, and removeable at pleafure 
without any reafon afligned: thefe, it requires but little penctra- 
tion to fee, muft give that power, on which they depend for fub- 
fiftence, an influence mof amazingly extenfive. Tio this may be 
added the frequent opportunities of conferring particular obliga- 
tions, by preference in loans, fubicriptions, tickets, remittances, 
and other money-tranfactions, which will greatly encreafe this 
influence ; ; and that over thofe perfons whofe attachment, on 
account of their wealth, is frequently the moft defirable. All this 
is the natural, though perhaps ‘the unforefeen, confequence of 
erecting our funds of credit, and to fapport them eitablifhing 

our prefent perpetual taxes; the whole of which is intirely new 
fince the reftoration in 1660; and by far the greateft part fince 
the revolution in 1688. And the fame may be faid with regard | 
to the officers in our numerous army, and ‘the ‘places vathieh! 
the army ‘has created, Atl which put together gives the execa- 
tive power fo perfuative an energy with refpect to the perions 
themfelves, and fo prevailing an intereft with their friends and 
families, as will amply make amends for the lofs of external 
prerogative, 


Bur, though this profufion of offices thould have no eficcon. 
individuals, there‘is fill another newly acquired branch of power ; 
and that is, not the influence only, but the force of a difciplined 
eny paidandeed ae by the iB POOR: but immediately by 
the 
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the crown; raifed by the crown, officered by the crown, com- 
manded by the crown. They are kept on foot it is true only from 

. year to year, and that by the power of parliament: but during tt 
that year they muft, by the nature of our conttitution, if raifed 4 
at all, be at the abfolute difpofal of the-crown. And there need _ 
but few words to demonftrate how great a truft is thereby repo- | 
fed in the prince by his people. A truft, that is more than Be mt 
valent toa thoufand little troublefome eke Seale Saat 


App to all this, that, befides the civil lit, the tanga Te, | 

venue of almoft feven millions ‘fterling, which’ is “annually paid AY 
‘to the creditors of the public, or carried to the finking fund, is aa 
‘firft depofited in the royal exchequer, and thence iffued out to the i) | 
refpective offices of payment. This revenue the people can never ay 
refufe to raife, becaufe itis made per petual by act of parliament: | 
which alfo, when well confidered, will appear to be a truft of a 
Mes delicacy < and high i importance, : a | 


Urown the suhiole therefare think it is clear, that, whatever, 
may have become of the zominal, the real power of the crown 
has not been too far weakened by any tranfadtionsin the laftcen- 
tury. Much isindeed given up; but muchis alfo acquired. The _ . 
ftern commands of prerogative have yielded to the milder voice — 
of influence; the flavith and exploded doétrine of non-refiftance | 
has given way toainilitary eftablif;ment by law ; and to the § | 
difufe of parliaments has fucceeded a parliamentary truft of an — 
immenfe perpetual revenue. When, indeed, by the free opera- 
tion of the finking fund, our national dene fhall be leffened; — 
when the pofture of foreign affairs, and the univerfal introduce q 
tion of a well planned and national militia, will fuffer our for-— 
midable army to be thinned and regulated; and when (in con- — 
fequence of all) our taxes fhall be gr radually reduced ; this ad~ . 
ventitious power of the crown will flov ly and imper oe ptibly di- 7) 
minifh, as it flowly and imperceptibly rofe. But, till that fhall | | 

happen, it will be our efpecial duty, as good fubjects and good 
: angio ie 
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Englifhmen, to reverence the crown, and yet guard againft cor- 
- rupt and fervile influence from thofe who are intrufted with it’s 
_authority-; to be loyal, yet free; obedient, and; yet independent ; 
and, above every thing, to hope that we may long, vey long, 
continue to be governed by a fovereign, who, in all thofe public 
_ ats that have ‘perfonally proceeded from himfelf, hath’ mani- 
fefted the higheft veneration for the free conftitution of Britain; 
hath already in more than one inftance remarkably ftrengthened 
it?s outworks; and-will therefore never harbour a thought, or 
adopt a perfuafion, in any the remoteft degree detrimental to 
public liberty. , 


Th Rigurs 


CHAPTER THE NINTH, 


OF SUBORDINATE MAGISTRATES, | | 


NF 


7 N a former chapter of thefe commentaries* we diftinguithed ‘| 
f magifirates into two kinds; fupreme, or thofe in whom the _ 
fovereign power of the ftate refides; and fubordinate, or thofe 
who actin an inferior fecondary fphere, We have hitherto con- 
fidered the former kind only, namely, the fupreme legiflative 
power or parliament, and the fupreme executive power, which ‘ 

isthe king: and are now to proceed to enquire into the rights _ 


and duties of the principal fubordinate magiftrates. 


Anp herein we are not to inveftigate the powers and duties — 
of his majefty’s great officers of ftate, the lord treafurer, lord © 
chamberlain, the principal fecretaries, or the like; becaufel do — 
not know that they are in that capacity in any confiderable degree © 
the objets of our laws, or have any very important fhare’ of ma- | 
giltracy conferred upon them: except that the fecretaries of flate By 
are allowed the power of commitment, in order to bring offend- i 

_ ers tq trial’. Neither fhall I here treat of the office and autho- , 
rity of the lord chancellor, or the other judges of the fuperior 
courts of juftice; becaufe they will find a more proper place in 
the third part of thefe commentaries. Nor fhall } enter into any | 
minute diiquifitions, with regard to the rights and dignities of 

we. mayors” 
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_ mayors and aldermen, or other magiftrates of particular corpora- 
tions; becaufe thefe are mere private and ftrictly municipal 


- refpective franchifes. But the magiftrates and officers, whofe 


 fuch as are generally in ufe and have a jurifdiction | and authority 


I thal enquire into, firft, their antiquity and original; next the 
laftly, their rights and duties. And firft of fheriffs, 
_ dom, his name being derived from two Saxon words, {cire ger of 


- the reeve, bailiff, or officer of the fhire. He is called in Latin 
| Vice-comes, as being the deputy of the earl or comes; to whom 


_ county, were delivered of that burden‘; referving to themifelves 


| the theriff does all the king’s bufinefs in the county ; and though 
he be ftill called vice-comes, yet he is entirely independent of, and 


rights, depending entirely upon the domeftic conftitution of their 
rights and duties it will be proper in this chapter to confider, are 
difperfedly throughout the kingdom: which are, principally, 
fheriffs; coroners; juftices of the peace; confiables ; furveyors 


of highways; and overfeers of the poor. In treating of all which 


manner in which they are appointed and may be removed; and, 


1. Tue fheriffis an officer of very great antiquity in this king 


the cuftody of the fhire is faid to have been committed at the firft 
divifion of this kingdom into counties. But the earls in procefs 
of time, by reafon of their high employments and attendance on 
the king’s perfon, not being able totranfact the bufinefs of the 


the honour, but the labour was laid on the ‘fheriff. So that now 


not fubject to the earl ; the king by his letters patent, committing: 
cuftodiam comitatus to che fheriff, and him alone. 


SHERIFFS were formerly chofen by the inhabitants of the 
feveral counties. In confirmation of which it was ordained by 
ftatute 28 Edw. I. c. 8. that the people thould have election of 
fheriffs in every fhire, where the fhrievalty 1s not of inheritance. 
For antiently in fome counties the fheriffs were hereditary ; as L 
apprehend they were in Scotland till the ftatute 20 Geo. Il. c. 435 
= ftill continue inthe county of Weftmorland to this day: 

teed .t2 ; the 
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of Middlefex. vefted in their body by charter‘. The reafon of | 
thefe popular elections is afligned in the fame ftatute, c. 13. “ that | 
“* the commons might choofe fuch as would not be a burthen toy |i 
‘* them.” And herein appears’ plainly a {trong trace of the de= |, 
mocratical part of our conftitution; in which form of governs 

“ment itis an indifpenfable requifite, that the people fhould choofe | 
‘their own magiftrates®. This election was in all probability not. || 
abfolutely vefted in the commons, but required the royal appro- | 
bation. For in the Gothic conftitution, the judges of their county || 
‘courts (which office is executed by our fheriff) were elected by 
‘the people, but confirmed by the king: and the form of their | 
election was thus managed; the people, or incolae territorti, chofe, |) 
twelve electors, and they nominated three perfons, ex guibus rex \) 
unum conjprmabat’. But with usin England, thefe popular elec- || 
‘tions, growing tumultuous, were put an end to by the ftatute || 
9 Edw. IL. ft. 2. which enacted, that the fheriffs fhould from. i 


| 


thenceforth be affigned by the chancellor, treafurer, and the _ 


the city of London having alfo the inheritance of the fhrievalty 


vil 
i} 
} 


judges; as being perfons in whom the fame truft might with con- 
fidence be repofed. By ftatutes 14 Edw. Ill, c. 7. 23. Heny Vim 
_‘c. 8. and 21 Hen. VIII. c. 20. the chancellor, treafurer, prefident ; 
of the king’s council, chiefjultices, and chiefbaron, are to make > 
‘this election ; and that on the morrow of All Souls in the exche- 
quer. And theking’s letters patent, appointing the new theriffs, 
» “fed commonly to bear date the fixth day of November®, The ‘ 
ftatute of Cambridge, 12 Ric. Il. c. 2. ordains, that the chan- t 
‘cellor, treafurer, keeper of the privy-feal, fteward of the king’s { 
houfe, the king’s chamberlain, clerk of the rolls, the juttices of © 
the one bench and the other, barons of the exchequer, and all 
other that fhall be called to ordain, name, or make juftices: of 4 
the.peace, /berif’s, and other officers of the king, fhall be fworn — ; 
to act indifferently, and to name no man that fueth to be putin || 
office, but fuch only as they fhall judge to be the beft and mot — 
fuflicient. And the cuitom now is (and has been at leaft ever ae 

| fince | 
wd °3 Rep. 72. ; £ Stiernh, de jure Gothed. 1. c. 3. 
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fince the time of Fortefcue", who was chief juftice and chan- 
-cellor to Henry the fixth) that all the judges, together with the 
other great officers, meet in the exchequer chamber on the mor- 
row of All Souls yearly, (which day is now altered to the mor- 
row of St. Martin by the laft act for abbreviating Michaelmas 
term) and then and there propofe three perfons to the king, whe 
afterwards appoints one of them to be fheriff. This cuftom, of 
the twelve judges propofing three perfons, feems borrowed Hida 
the Gothic conftitution before-mentioned ; with this difference, 
that among the Goths the twelve nominors were firft elected by 
the people themfelves. And this ufage of ours at it’s firft intro- 
duction, I am apt to believe, was founded upon fome ftatute, 
though not now to be found among our printed laws: firft, be- 
-caufe it is materially different from the directions of all the fta- 
-tutes before-mentioned; which it is hard to conceive that the 
judges would have Eoeerenanted by their concurrence, or that 
Fortefcue would have inferted in his book, unlefs by the autho- 
rity of fome ftatute: and alfo, becanfea flatute is exprefsly re- 
| ferred to in the record, which fir Edward Coke tells us' he tranf- 
cribed from the council book of 3 March, 34 Hen. VI. and which | 
is in fubftance as follows. The kind ha of his own authority 

appointed a man fheriff of Lincointhire, which office he refufed 
|to take upon him: whereupon the opinions of the judges were 
|takken, what fhould be done in this behalf. And the two chief 
_juftices, fir John Fortefcue and fir John Prifot, delivered the un- 
| animous opinion of them all; “‘ that the king did an error when 

© He made a perfon fheriff, that was not chofen and prefented to 

_** him according to the /fatute ; that the perfon refufing was liable 
'* to no fine for difobedience, as ifhe had been one of the: three 
/« perfons chofen according to the tenor of the /fatufe; that they 

would advife the king to haverecourfe to the three perfons that. 
“ were chofen according to the /latute, or that fome other thrifty 

‘¢ man be intreated to occupy the office for this year 3 and that, 

‘the next year, to ef{chew fuch inconveniences, the order of the 

|< ftatute in this behalf made be obferved.” But, notwithftanding 
this 
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this unanimous refolution of all the judges of England, thus ens 
tered in the council book, and the ftatute 34 & 35 Hen. VIII.c. 26: 
& 61. which exprefsly recognizes this to be the law of the land, | 
fome of our writers ‘ have affirmed, that the king, by his preros |! 
gative, may name whom he pleafes to be fheriff, whether chofen ) 
by thejudgesorno., This is grounded on a very particular café / 
in the fifth year of queen Elizabeth, when, by reafon of the | 
plague, there was no Michaelmas term kept at Weftmintter 3 fo || 
that the judges could not meet there i# ca/fino ammarum to nos | 
minate the theriffs: whereupon the queen named them herfelf, } 
‘without fuch previous aflembly, appointing for the moft part one | 
of the two remaining in the laft year’s lift®. And this cafe, thus } 
circumftanced, is the only authority in our books for the makin alt 
thefe extraordinary fheriffs. It is true, the reporter adds, that is | i 
was held that the queen by her prerogative might make a theriff _ 
without the ele@tion of the judges, non obffante aliquo flatuto im 
contrarium : but the doctrine of zon ob/tante’s, which fets the pre- — 
rogative above the laws, was effectually demolifhed by the billof — 
rights at the revolution, and abdicated Weftminfter-hall when 
king James abdicated the kingdom, However, it muft be ac-) | 
knowledged, that the practice of occafionally naming what are) , 
called pocket-theriffs, by the fole authority of the crown, hath | 
uniformly continued to the reign of his prefent majefty; in which, 
I believe, few (if any) inftances have occurred. | Pe 


| 
¥ 


_ SuHeERiFFs, by virtue of feveral old ftatutes, are to continue — 
in their office no longer than one year ; and yet it hath been faid! 
that a fheriff may be appointed durante bene placito, or during the | | 
king’s pleafure; and fois theform of the royal writ”. Theres ~ 
fore, till a new fheriff be named, his office cannot be determi- _ 
ned, unlefs by hisown death, or the demife of the king ; in \ 
which laft cafe it was ufwal forthe fucceflor to fenda new writ to | 
the old theriff": but now by the flatute 1 Ann. ft.1.c. 8. all offi- 
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cers appointed by tlie preceding king may hold their offices for fix 
months after the king’s demife, unlefs fooner difplaced by the 
fueceflor. We may farther obferve, that by ftatute 1 Ric. Il.c. 1 I, 
mo man, that has ferved the office of fheriff for one year, can be 
| compelled to ferve the fame again within three years after. © 


We fhall find it is of the utmoft importance to have the theriff 
‘appointed according to law, when we confider his power and 
duty. Thefe are either as a judge, as the keeper of the king’s 
peace, asa minifterial officer of the fuperior courts of ytaeile or 
as the king’s bailiff, 


| Is his judicial capacity he is to hear and determine all caufes 
of forty fhillings value and under, in his county court, of which 
‘more in it’s proper place ; and he has alfo judicial power in divers 
other civil cafes® He is likewife to decide the elections of knights 
of the fhire, (fubject te the control of the houfe of commons) of 
coroners, and of verderors; to judge of the qualification of voters, 
and to return fuch as he fhall determine to be duly elected. 


As the keeper of the king’s peace, bath by common law and 
f{pecial commiffion, he is the firft man in the county, and fupe- 
rior in rank to any nobleman therein, during his office’. He may 
apprehended, and commit to ight all perfons who break the 
peace or attempt to break it: and may bind any one in a recog- 
nizance to keep the king’s peace. He may, and is bound ew officio 
to, purfue and take all traitors, murderers, felons, and othersmif- 
doers, and commit them to gaol for fafe cufiody. He is alfo to 
«defend his county againft any of the king’s enemies when they 
come into the land: and for this purpofe, as well as for keeping 
the peace and purfuing felons, he may command all the people 
of hiscounty to attend him; which is called the poffle commitatus, 
or power of the county": aR fummons every perfon above , 
Aifteen years old, and under the degree ofa peer; is bound to at- 

‘ tend 


i 
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tend upon warning", under pain of fine and imprifonment*. But | 
though the fheriff is thus the principal confervator of the peace }| 
in his county, yet, by the exprefs directions of the great charter‘ >| | 
he, kogetier with the conftable, coroner, and certain other offi+ 
cers of the king, are forbidden to hold any pleas of the crown | 
or, in other words, to try any criminal offence. For it would be 
highly unbecoming, that the executioners of juftice fhould bealfo | 
the judges; fhould impofe as well as levy, fines and amercements 3, 

fhould one day condemn aman to death, and sebfondllieccenll | 
him thenext. Neither may he act as an ordinary juftice of the | 
peace during the time of his office’: for this would be equally | 
inconfiftent ; he being in many refpects the feryant of the jue 
tices, i] 


In his minifterial capacity the fheriff j is wage to execute ath, 
procefs iffuing from the king’s courts of juftice. In the com | 
mencement of civil caufes, he is to ferve the writ, to arreft, and » 
to take bail; when the caufe comes to trial, he muft fummon | 
and return the jury; when it is determined, he muft fee they. 
judgment of the court carried into execution. In criminal mat~ > 
ters, he alfo arrefts and imprifons, he returns the jury, he has 
the cuflody of the delinquent, and he executes the fentence of) ) 
the court, though it cpm’ to death itfelf. : #: 


As ithe king’s bailiff, it is his bufinefs to preferve the rehta 
of the king within his bailiwick; for fo his county is frequently 
called: in the writs: a word introduced by the princes of the 
Norman line; in imitation of the French, whofe territory is di- 
vided into bailiwicks,.as that of England into counties”. He 
muft {eife to the king’s ufe all lands devolved to the crown by 
attainder or efcheat ; muft levy all fines and forfeitures; muft 
feifeand keep all Sate, wrecks, eftrays, and the like, unlefs 
they be granted to fome fubjedt; and mutt alfo collect the king’s 

rents 
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rents within his bailiwick, if commanded by procefs from the 
"excheqner *. 


To. execute thefe various offices, the fheriff has yonder him 
many inferior officers; an under-fheriff, bailiffs, and gaclers ; 
who muft neither buy, fell, nor farm their offices, on forfeiture 
of 5007’. 


Tue under-fheriff ufually performs all the duties of the ofitte; 
2 very few. only excepted, where the perfonal prefence ‘of the 
high-fheriff is neceflary. But no under-fheriit fhall abide in his 
office above one year”; and if he does, by itatute 23 Hen. VI. 
c. 8. he forfeits 200/. a. very large penalty in thofe early days. 
And no under-fheriff or fheriff’s officer fhall practice as an attor- 
ney, during the time he continues in fuch oflice*: for this would 
be a great inlet to partiality and oppreflion. Dut thefe falutary 
regulations are fhamefully evaded, by practifing in the names of 
other attorneys, and putting in fham deputies by way of nominal 
under-fheriffs: by reafon of which, fays Dalton”, the under- 
‘{heriffs and bailiffs do grow fo cunning in their feveral places, 
that they are able to deceive, and: if may well. be feared that 
many of them do decéive, both the king, the high-fheriff, and. 
the county. 3 


¥ 


BatzntFers, or flieriff’s officers, are. either bailiffs of. hun- 
dreds, or fpecial bailifis. Bailiffs of hundreds are officers appoint- 
ed over thofe refpective diftriats by the. fheriffs, to. collect ne: 
therein ; to fummon juries ; to attend the judges and juitices at 
the affifes, and quarter feflions ; and alfo to execute writs and 
procefs in the.feveral hundreds. But, as thefe are generally plain 

men, and not thoroughly fkilful in this latter part of their office, 
| that of ferving writs, and making arreits and executions, it is 
_ new ufual to join fpecial bailiffs with them; who are generally: 


Ga 


+ 


Uu mean 
| 
7 6k ‘Dalt. c. 9. aeStaty Tevetenwy Viel Cs 4s 
[> ipemtats aGe. 1, c. x5- b of fheriffs, c. 115. 
| Stat. az Edw. Il. c. 9. ; 


346. The R IGH rT sg Book I. | 


{ 
1 


mean perfons employed by the fheriffs on account only of their } 
adroitnefs and dexterity in hunting and feifing their prey. The |, 
therif being anfwerable for the mifdemefnors of thefe bailiffs, |. 
they are therefore ufually bound in an obli gation for the due exes | 
cution of their office, and thence are called bound-bailifls ; which |, 
the common people have corrupted into a much more homely |] 
appellation. ; 


Gaoxrers are alfothe fervants of the fheriff, and he mutt || 
be refponfible for their conduct. Their bufinefsis to keep fafely |, 
all fuch perfons as are committed to them by lawfal warrant: and | 
if they fuffer any fuch to efcape, the fheriff fhall anfwer it to |} 
the king, if it bea criminal matter; or in a civil cafe; to the 
‘party injured. And to this end the theriff muft 4 have dands |: 
fufficient within the county to anfwer the king and his people. | 
The abufes of gaolers.and fheriff’s officers toward the unfortunate | 
perfons in their cuftod y are well reftrained and guarded againft by | 
flatute 32 Geo. Il. ¢. 28, | , ‘ 


+h 
Wl 


‘ y 
Tue vait expenfe, which cuftom had introduced in ferying . 
the office of high-fheriff, was grown fuch a burthen to the fub- 
ject, that it was enadted, by flatute 13 & 44 Car. Il.c. at. that 
no theriff fhould keep any table at the affiles, except for his own” 
family, or give any prefents to the judges or their fervants, ov 
have more than forty men in livery: yet, for the fake of fafety 
and decency, he may not have lefs than twenty men in England 
and twelve in Wales; upon forfeiture, in any of thefe cafes, o 
g00/, | 


I Tue coroner’s is alfoa very antient office at the.common 1 
law. He is called coroner, coronator, becaufe he hath principally 7. 
to.do with pleas of the crown, or fuch wherein the king is more. | 
iumediately concerned *. And in this light the lord chief juftice || 


e Daleme i738. 4 Rep. 34. ™4 Car. ET. c. qr, Sony. 
a Stat. 9 Raw. IL. ft..2. a Edw. If. e. A. e 2 Init. 3h. 4 Enft. a72. 
_@ Edw. DT. ¢. 9. 5 Edw. Like y.'\ 13 & E 


| 


ofthe king’s bench is the principal coroner in the kingdom, and 
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may (if he pleafes) exercife the jurifdiCtion of a corofier in any - 
part of the realm‘. But there are are alfo particular coroners tor 


every county of Fngland; ufually four, but fometimes fix, and 


fometimes fewer®. This officer’’is of equal antiquity with the 


‘fheriff; and was ordained together with him to keep the peace, 
when the earls gave up the wardthip of the county. 


» He is full chofen by all the freeholders in the county court, 


_as by the policy of our antient laws the fheriffs, and contervators 


of the peace, and all other officers were, who were concerned-in 
matters that affected the liberty of the people'; and as verderors ' 
of the forefts fill are, whofe bufinefs it is to ftand between the 
prerogative and the fubje@ in the execution of the foreft laws, 


For this purpofe there is a writ at common law de coronatcre eli« 


gendo* : in which itis exprefsly commanded the theriff, « quod 
‘< talemeligi faciat, qui melius et feiat, et velit, et poffit, oficio ille 
‘ intendere.’ And, in order to effect this the more furely; it was 


enacted by the fRtatute,! of Weltm. 1. that none but lawful and 


difcreet knights fhould be chofen: and there was an initance in 
ithe 5 Edw. III. ofa man being removed from this office, becaufe 


he was only a merchant™. But itfeems it is now fuficient if a 


man hath lands enough to be made a knight, whether he be 


really knighted or not”: for the coroner ought to have eftate 
fufficient to maintain the dignity of his office, and anfwer any 
fines that may be fet upon him for his mifbehaviour®; and if he’ 
hath not enough to anfwer, his fine fhall be levied on the county, 
as a punifhment for electing an infufficient officer’. Now indeed, 


\through the culpable neglect of gentlemen of property, this office 


has been fuffered to fall into difrepute, and get into low and in- 


\digent hands: fo that, although formerly no coroners would con- 


| Uua2 defcend 
* y 
f 4 Rep. 57- * } 3 Edw. I. c. 10. 
g F.N.B. 163. m2, Taft, 32. 1 

| bh Mirror. c. 3. §. 3. n F.N. B. 163, 164. 

ia Intl. s58. mi o Ibid. 
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defcendto be paid for ferving their country,and they were by the 
aforefaid fatute of Weftm. 1. exprefsly forbidden to take a res 
ward, under pain of great forfeiture to the king; yet for many | 
years patt they have only defired to be chofen for the fake of their _} 
perquifites : being allowed fees for their attendance by the ftatute || 
3 Hen. VIL. c. 1. which'fir Edward Coke complains of heavily® 5 
though dince his time thole fees have been much enlarged’. _ i 


La 


ue coroner is chofen for life: but may be removed, either | 


by being made fheriff, or chofen verderor, which are offices in- 
compatible with the other ; or by the king’s writ de coronatore | 
exonerando, for a caufe to be therein afligned, as that he is en- il 
gaged in other budinefs, is incapacitated by years or ficknefs, hath | 
nota faflicient eftatein the county) or lives in an inconvenient |} 
part of it’. And by the flatute 25. Geo, II. c: 29. extortion, |) 
neglect, or milbehaviour, are alfo made caufes of removal. i 


4 


aa 7 5 
Tis ofice and power of a coroner are alfo, like thofe ofa 
fherif, either judicial or minifterials but principally judicial. — 
This isin great meafure afcertained by ftatute 4 Edw. 1. de officio ii 
coronatoris ; an.d'confiits, firft, in enquiring, when any perfon ig 
 flain, or dies fuddenly, orin prifon, concerning the manner 6f 
his death. And this muit be “ /uper vifum corporis‘ ;? for, if the. 
body be not found, the coroner cannot fit. He muft alo fit at. |! 
the very place where the death happened; and his enquiry is 
made by a, jury from four, five, or fx of the neighbouring 
towns, over whom he isto prefide. _ If any be found guilty by j 
this inqueft of murder, he is to commit to prifon for farther | 
trial, andis alfo toenquire concerning their lands, goods and | 
chattels, which are forfeited thereby.: but whether it be muf- — 
‘der or not, he muit enquire whether any deodand has accrued toa 
es shee \ | ‘thei 


4» Inft. 210. hood, for the flauphter cf a man theretay 

ry Stat 25 Geo, II. c. 292 | ‘ ce Me corpore diletii conflare opericbats i. e. one 

s F.N. B. 163, 164. “* tam fuiffe aliquem in territorio ifto morkuaney 

t 4 Inft, 271. “ inventum, quam vulneratum ét cocfum. | Peteft © 

wiThus, in the Gothic conftitutien, be-  exim ‘homo etiam ex alia catfa “fubito movie? 
fere way fine was payable by the neighbeur- Stiernhock de jure Gothor. 1. 3. Gy As- 
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the king, or the lord of the franchife, by this death: and mnit 
certify the whole of this inquifition to the court of King’s bench, 
‘or the next affifes.. Another branch of his office isto enquire 
concerning fhipwrecks ; and certify whether wreck or not, and 
‘who isin pofleffion of the goods. Concerning treafure trove, he 
is alfo to enquire who were the fiaders, and where it is, and 
whether any one be fufpected of having found and concealed a 
‘treafure; “ and that may be well perceived (faith the old flatute 
« of Edw. I.) where one liveth riotoully, haunting taverns, and 
& hath done fo of long time :”’ whereupon he might be attached, 
and held to bail, upon this fufpicion only. 


Tur minifterial office of the coroner is only as the fheriff’s 
‘fabftitute. For when juft exception can be taken to the fheriff, 
for fufpicion of partiality, (as that he is interefted in the fuit, or 
of kindred to either plaintiff or defendant) the procefs muft then 
‘be awarded to the coroner, inftead of the fheriff, for execution 
ofthe king’s writs’. 


| Til. Tue next fpecies of fubordinate magiftrates, whom I am 
to confider, are juftices of the peace; the principal of whom is 
the cujfos retulerum, or keeper of the records of the county. The 
common law hath ever had a f{pecial care and regard for the con- 
fervation of the peace; for peace is the very end and foundation 
of civil fociety. And therefore, before the prefent conftitution of 
jultices was invented, there were peculiar oflicers appointed by 
the common law for the maintenance of the public peace. Of 
thefefome had, and ftill have, this power annexed to other of- 
fices which they hold ; ‘others had it merely by itfelf, and were 
thence named cu/ffodes or confervatores pacis. Thofe that were fo 
‘virtute offic fill continue; but the latter fort are fuperfeded by 
the modern juftices. 


|. Tue king’s majefty” is,.by his office and dignity royal, the 
|ptincipal confervator of the peace within all his dominions ; and 


* v¥ 4lnft. 292, ' w Lamibard, Hirenarch, 12. 
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may give authority to any other to fee the peace kept, and té }| 
punifh fuch as break it: hence it is ufually called the king’s peace. | 
The lord chancellor or keeper, the lord treaftirer, the lord high } 
fteward of England, the lord marefchal, and lord high conftable | 
of England (when any fuch officers are in being) and all the 
juttices of the court of king’s bench, (by virtue of their offices) | 
and the mafter of the rolls (by prefcription are general confer-— 

vators of the peace. throughout the whole kingdom, and may || 
commit all breakers of it, or bind them in recognizances to keep | 
it*, the other judges are only foin their own courts, The cos 
roner is alfo a confervator of the peace within his own county’; | 
as is alfo the fheriff*; and both of them may takea recognizance |} 
or fecurity for the peace. Conftables, tythingmen, and thelike, f 
are alfo confervators of the peace, within their own jurifdiGions; | 
and may apprehend all breakers of the peace, and commit them | 
till they find fureties for their keeping it*. | } 


; 3 
Tuose that were, without any office, fimply and merely | 
confervators of the peace, either claimed that power by prefcrip- 
tion; or were bound to exercife it by the tenure of their lands ;“a 
or, laftly, were chofen by the freeholders in full county court | 
before the fheriff; the writ for their election directing them to 
be chofen “ de probioribus et potentioribus comitatus fui in cuftodes 
“ pacis‘.”” But when queen Ifabel, the wife of Edward I, had. 
contrived to depofe her hufband by a forced refignation of the : 
crown, and had fet up his fon Edward IIE in his place; this, — 
being a thing then without example in England, it was feared — 


; 


would much alarm the people: efpecially as the old king was | 
living, though hurried about from caftle to caftle ; tillat lait he — { 
met with an untimely death. To prevent therefore any rifings, 
or other difturbance of the peace, the new king fent writs to all 
the fherifls in England, the form of which is preferved by Tho- 
mas Wallingham*, giving a plaufible account of the manner of 
his 


/ 

| 
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| 
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his obtaining the crown; to wit, that it was done rpfus patris 
| beneplacito : and withal gemmandins each fheriff that the peace 
be keptthroughout his bailiwick, on pain and peril of difinhe- 
‘ritance and lofs of life andlimb. And in a few weeks after the 
‘date of thefe writs, it was ordained in parliament’, that, for the 
‘better maintaining and keeping of the peace in every county, » 
-good men and lawful, which were no maintainers of evil, or 
barretors in the country, fhould be afigned to keep the peace. 
Andin this manner, and upon this occafion, was the election 
of the confervators of the peace taken from the people, and 
given to the king *; this aflignment being conitrued to be by the 
king’s commiffion®. But ftill they were called only confervators, 
wardens, or keepers of the peace, till the ftatute 34 Edw. II. c. 1. 
gave them the power of trying felonies; and then ‘ahi acquired 
‘the more honorable appellation of juftices’. 


Tuese juftices are appointed by the king’s {pecial commiffion 
under the great feal, the form of which was fettled by all the 
judges, A.D. 1590‘. This appoints them all*, jointly and fe- 
verally, to keep the peace, and any two or more of them to ens 
quire of and determine felonies, and other mifdemefnors: in 
which number fome particular juflices, or one of them, are di- 
rected to be always included, and no bufinefs to be done without 
their prefence ; the words of the commiflion running thus, ‘ quo- 
<< ram aliquem vefirum, A. B.C, D. Oc. unum effe volumus ;? 
whence the perfons fo named are ufually called juftices of the 
quorum. And formerly it was cuftomary to appoint only a felect 
number of juftices, eminent for their fkill and difcretion, to be of 
the quorum; but now the practice is to advance almoft all of them 
to that dignity, naming them all over again in the quorum claufe, 
except perhaps only fome one inconfiderable perfon for the fake 
|of propriety: and no exception is now allowable, for not ex- 
| prefling 
f Stat. 1 Edw. III. c. 16. ‘  j Lamb. 73. ~ eS 
g Lamb. 20, : i Ivid. 43 . , Sl 


i hAtat. 4 Edw. III, c. 2. 18 Edw. III, k See the form itfelf, Lamb. 35. Burn, 
jf. we 2. tit. juftices, §. 1. 
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prefling in the form of warrants, dc. that the juftice who iffued| 
them is of the guorum'. When any juftice intends to ac& under} 
this commiffion, he fues out a writ of dedimus pote/fatem, from |, 
the clerk of the crown in chancery, empowering certain perfons |. 
therein named, to adminifter the ufual oaths to him; which | 
done he is at liberty to act. , ne lt 


Tovucuine the number and qualifications of thefe juftices; | 
it was ordained by flatute 18 Edw. Ill. c. 2. that two, or. three, | 
of the beft reputation in cach county fhall be affigned to be keep- || 
ersof the peace. But thefe being found rather too few for that || 
purpofe, it was provided by ftatute 34 Edw. Ill. c. 1. thatone |} 
lord, and three, or four, of the moft worthy men in the county, | 
with fome learned in the law, fhall be made juftices in every. ii 
county. But afterwards the number of juftices, through the am-_ |) 
bition of private perfons, became fo large, that it was thought | 
neceflary by ftatute 12 Ric? II. c. 10. and 14 Ric. Il. c. 11. to” 
reftrain them at firft to fix, and afterwards to eight only. But 
this rule is now difregarded, and the caufe feems to be (as Lam-. - 
bard obferved long ago”) that the growing number of .flatute 
laws, committed from time to time to the charge of juftices of © 
the peace, have occafioned alfo (and very reafonably) their en-— 
creafe to a larger number. And as to their qualifications, the — 
ftatutes juft cited direct them to be of the beft reputation, andy 
moft worthy men in the county: .and the ftatute 13 Ric. II. c. 7-2 
orders them to be of the moft fufficient knights, efquires, and | 
gentlemen of the law. Alfo by ftatute 2 Hen. V. ft. 1. co 4. andy) 
ft. 2. c. 1. they mutt be refident in their feveral counties. And} 
becaufe, contrary to thefe ftatutes, men of {mall fubftance had 
crept into the commiflion, whofe poverty made them both covet-: 
ous and contemptible, it was enacted by ftatute 18 Hen. VI. c. 11. 
that no juftice fhould be put in commiffion, if he had not lands 
to the value of 20/, per annum. And, the rate of money being 
greatly altered fince that time, it is now enatted by flatute 
5 Geo. II. c. 11. that every juftice, except as is therein exceptedjam. 
| ee thal 


1 Stat. 26 Geo. Il. c.a7. See alfo ftat. fm Lamb, 34. 
y Geo 11s c.. 31. 
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fhall have. roo/. per annum clear of all deductions; and if he 
‘aéts without fuch qualification, he fhall forfeit 100 J, This, qua- 
Jification® is almoft an equivalent to the 20 /. per annum required 
in Henry the fixth’s time: and of this°® the juftice muit now 
‘make oath. Alfo, it is provided by the act 5 Geo. Il. that no 
practifing attorney, folicitor, or proctor, fhall be capable of act- 
ing asa juftice of the peace. ‘ 


As the office of thefe juftices is conferred by the king, fo it 
fobfifts only during his pleafure ; and is determinable, 1. By the 
‘demife of the crown; that is, in fix months after °, But if the 
fame juftice is put in commiffion by the fucceflor, he fhall not 
be obliged to fue out a new dedimus, or to {wear to his qualifi- 
cation afrefh%: nor, by reafon of any new commifiion to take 
‘the oaths more than once inthe fame reign’. 2. By exprefs writ 
‘under the great. feal*, difcharging any particular perfon from 
being any longer juitice. 3. By fuperfeding the commiflion by 
writ of fuperfedeas, which fafpends the power of all the juftices, 
‘put does not totally deftroy it; feeing it may be revived again by 
‘another writ, called*a procedendo. 4. By a new commiflion, 
which virtually, though filently, difcharges all the former juf- 
tices that are not included:therein ; for two commiflions cannot 
fubfift at once. 5. By acceffion of the office of fheriff’ or coroner “. 
Formerly it was thought, that if a man was named in any com- 
-miffion of the peace, and had afterwards a new dignity confer~ 
red upon him, that this determined his office; he no longer an- 
| fwering the defcription of the commiflion: but now" it is pro- 
‘vided, that, notwithftanding a, new title of dignity, the jultice 
_ on whom it is conferred: fhall ftill continue-a juftice.. 


* 


_ Tue power, office, and duty of a juftice of the peace depend 
gn his commiffion, and on the feveral ftatutes, whicli have created 
Ww | objects, 


| n See,, bifhop Fleetwood’s calculations in r tat. 7 Geo. HIc. 9. 

| his chrenicon preciefum. s Lamb. 67. 

| © Stat. 18 Geo. II. c. 20. : € tat 1 Mar. {t-\r..¢,, 8s 
| p Stat. : Ann. c. 8. a tat, x Edw. VI, c. 7. 
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objects of his jurifdiGion. His commiffion, firft, empowers him | 
fingly to conierve the peace; and thereby gives him all the power | 
of the antient confervators at the common law, in fupprefling : 
riots and aflrays, in taking fecurities for the peace,and in ap- | 
prehending and committing felons and other inferior criminal, 
Tt alfo empowers any two or more of them to hear and determing _ 
all felonies and other offences ; which is the ground of their ju- 
rifdiction at feflions, of which more will be faid in it’s proper — 
place. And as to the powers given to one, two, or more juftices — 
by the feveral ftatutes, which from time to time have heaped upon — ] 
them fuch an infinite variety of bufinefs, that few care to under- 
take, and fewer underitand, the office; they are fuch and of fo 
great importance to the public, that the country is greatly obli- 
ged to any worthy magiftrate, that without finilter views of hig 
own will engage in this troublefome fervice. And therefore, if a 
well meaning juftice makes any undefigned flip in his practice, 
great lenity and indulgence are {hewn to him in the courts of law; 
and there are many ftatutes made to protect him in the upright 
difcharge of his oflice’:. which, among other privileges, prohibit 
fuch juftices from being fued for any overfights without notice 


beforehand; and ftop all fuits begun, on tender made of fufficient ) 
amends. But, on the other hand, any malicious or tyrannical — 
abute of their office is fure to be feyerely punithed ; and all per 
fons who recover a verdict againit a juitice, for any wilful or 
malicious injury, are entitled to double cofts. 


Ir is impoffible upon our prefent plan to enter minutely inta’ 
the particulars of the accumulated authority, thus committed tome) 
the charge of thefe magiftrates, Imuft therefore refer myfelf at _ 
prefent to fuch fubfequent parts of thefe commentaries, as wall 
in their turns comprize almoft every object of the juitices’ jurif-. 
diction: and in the mean time recommend to the itudent the 
perufal of Mr Lambard’s eirenarchg, and Dr Burn’s ju/lice of th Ba 
peace ; wherein he will find every thing relative to this fubject, Mn 
both in antient and modern praétice, collected with great care 
and accuracy, and difpofed in a moft clear and judicious method. 
ee I sHALL Wi 
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I swaLt next confider fome officers of lower rank than 
thofe which have gone before, and of more confined jurifdiction ; 
but ftill fuch as are univerlally 3 in ufe through every part of nee 
kingdom. | 


IV. Fourtuty, then of the conftable. The word conffable . 
is frequently faid to be derived from the Saxon, koning-faple, . 
and to fignify the fupport of the king, But, as we borrowed the ; 
name as well as the office of conftable from the French, Il am "4 
_yather inclined to deduce it,with fir Henry Spelman and Dr Cowel 
from that language, wherein it 1s plainly derived.from the Latin 
comes ftabuli, an officer well known in the empire ; fo called 
becaufe like the great conftable of France, as well as the lord . 
high conftable of England, he was to regulate all matters of 
chivalry, tilts, turnaments, and feats of arms, which were per- 
formed on horfeback. ‘This great office oftlord high conftable 
_ hath been difufed in England, except only upon great and folemn 
| occafions, as the king’s coronation and the like, ever fince the 
 attainder of Stafford duke of Buckingham under king Henry VIII; 
| asin France it was fupprefled about a century after by an edict of 
Louis “XII*: but from his office, fays Lambard’, this. lower 
Sane lethip was at firft drawn and fetched, and is as it were a 
| very finger of that hand. For the ftatute of Whinchefter’, which 
_ firft appoints them, directs that, for the better acetal of the 
peace, two contftables in every hundred and franchife fhall infpect 
all matters relating to arms and armour. 


Cons'TAaBies are of two forts, hizh conftables and petty 
conftables. The former were firft ordained by the ftatute of 
_ Winchefter, as before mentioned ; and are appointed at the court 
| leets of the franchife or hundred over which they prefide, or, in 
default of that, by the juftices at their quaiter feffions ; and are 
| removeable by the fame authority that appoints them’. The petty 


Ww 2 ‘confiables 


x Philips’s life of Pole. ii. rx1é 2 13 Edw. I. ec. 6. 
¥ of conftables. 5. a Salk. ro. ve 


356 The RicurTs Book i. 
conitables are inferior officers in every town and parith, fubordi- } 
nateto the high conftable of the hundred, firft inftituted about }| 
the reign of Edward III’. Thefe petty conftables have two offi- | 
ces united in them ; the one antient, the other modern. Their ; 
antient office is that of headborough, tithing-man, or borfholder ; |. 
of whom we formerly fpoke*, and who areas antient as the time 
of king Alfred: their more modern office is that of conftable 
merely; which was appointed (as was obferved) fo lately as the 
reign of Edward Ul, in order to aflift the high conftable, And 
in general the antient headboroughs,tithing-men,and borfholders, |. 
‘were made ufe of to ferve as petty conftables; though not fo ge- || 
‘nerally, but that in many places they ftill continue diftin@ officers 
_ from the conftable. They are all chofen by the jury at the court — 
ject; or, if no-court leet be held, are appointed by two a | 


‘: 


“of the peace*. 


Tue general duty ofall conftables, both high and petty, as | 
“well as of the other officers, is to keep the King’s peace in their | 
feveral diftricts ; and to that purpofe they are armed with very 
‘large powers, of arrefting and imprifoning, of breaking open. 
houfes, and the like: of the extent of which powers, confider- || 
ing what manner of men are for the moft part put upon thefe | 
offices, it is perhaps very well that they are geherally kept in’, 
ignorance. One of their principal duties, arifing from the fta- i \ 
“ute of Wincheiter, which appoints them, is to keep watch and | 
ward in their refpective jurifdictions. Ward, guard, or cu/lodia, 

. is chiefly intended of the day time, in order to apprehend rioters, 
and robbers on the highways; the manner of doing which is left MN 
to the difcretion of the jultices of the peace and the conftable’:” 
the hundred being however anfwerable for all robberies commit 
ted therein, by day light, for having kept negligent guard. Watch 
is properly applicable to the night only, (being called among our © 
“Teutonic anceltors watch or wadta®) and it begins at the time i 

whens 


%b Spelm. Glofl. 148. f Dalt. juft. ¢. 104. 

c pag. 114. & Excubias et explorationes quas watas: vo 
“d Lamb. 9. cant. Capitular. Hludov, Pii. cap. 1 A. D. Bs. 
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when ward ends, and ends when that begins: for, by the ftatute 


of Winchefter, in walled towns, the gates fhall be clofed from 


-funfetting to funrifing, and watch {hall be keptin every borough 
~andtown,efpecially in the fummer feafon, to apprehend all rogues, 
_vagabonds and night-walkers, and make them give an account 
of themfelves. The conftable may appoint watchmen at his dif- 
cretion, regulated by the cuftom of the place; and. thefe, being 
his deputies, have for the time being the authority of their prin- 
cipal. But, with regard to the infinite number of other minute 
duties, that are laid upon conftables by a diverfity of fatutes, I 
mutt againrefer to Mr Lambard and Dr Burn; in whofe compi- 
lations may be alfo feen, what powers and duties belong to the 
-conftable or tithing-man indifferently, and what to the conftable 


only: forthe conftable may do whatever the tithing-man may; 


but it does not hold e converfo, the tithing-man not having an 
equal power with the conftable. 


V. We arenext to confider the furveyors of the highways. 


_ Every parifh is bound of common right to keep the high roads, 
that go through it, in good and fuflicient repair ; unlefs by reafon 


of the tenure of lands, or otherwife, this care is configned to 


_fome particular private perfon. From this burthen no man was 
exempt by our antient laws, whatever other immunities he might 
enjoy: this being part of the trinoda neceffitas, to which every 


man’s eftate was fubject; viz. expeditio contra hoftem, arcium 


conftructio et pontium reparatio. For, though the reparation of 


bridges only is exprefled, yet that ofroads alfo muft be under- 
{ftood ; asin the Roman law, ad inffructiones reparatione/que itine- 
rum et pontium, nullum genus hominum, nulliufque dignitatis ac ve= 
nerations meritis, ceffare oportet. Andindeed now, for the moft 


part, the care of the roads only feems to be left to parifhes; that 


of bridges being in great meafure devolved upon the county at 
large, by ftatute 22 ben Av 5. If the parifh neglected thefe 


| repairs, they might formerly, as they may flill, be indicted for 
- fuch their neglect : but it was not then incumbent on any parti- 
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cular officer to call the parifh together, and fet them upon | this 
work ; for which reafon by the ftatute 2 & 3 Ph. & M. c. 8, : 
furveyors of the highways were ordered to be chofen in every |) 


THESE furveyors were originally, according to thé ftatute of 
Philip and Mary, to be appointed by the conttable and church. | 
wardens of the parith; but now™ they are conftituted by two 
neighbouring juftices, out of fach fubftantial inhabitants as have’ 
either 16 /; per anaum of their Own, or rent 36 /, a yéar, or are 
worth in perfonal eftate 100 /. | . 


} 
( 


Puetr office and duty confifts in plittingin execution a | 
riety of antient ftatutes for the repairs of the public highways; ot 
that is, of ways leading from one tewn to another: all which | 
are now reduced into one aé by ftatute + Geo. Ill. c. 42. 6X! 
plained by 8 Geo. IIL c. «. By thefe it is enacted, 1. That they 
may remove all annoyancesin the highways, or give notice toe 
the owner toremove them; who is liable to penalties on non- 
compliance. 2. They are to call together all the inhabitants and 
occupiers of lands, tenements and hereditaments within the _ 
parith, fix days in every year, to labour in fetching materials or 


repairing the highways, all perfons keeping draughts, or occu- | 
pying lands, being obliged to fend a team for every draught, and 
for every 5o/. a year, which they keep or occupy ; and a labourer — 
for every to/. and all other men, between the ages of eighteen 
and fixty five, to-work or finda labourer. But they may com- | 

pound with the furveyors, at certain eafy rates eftablithed by the 

act. Andeverycartway leadin § to any market-town muft be made _ 
twenty feet wide at the leaft, if the fences will permit ; and may 
be increafed by two jutftices, at the expenfe of the parifh, to the 3 
© ie | breadth 


~ 


é ‘ ce) 
i This office, Mr Dalton (juft. cap. 50.) mending the Roman ways with thofé of our — q 
fays, exaétly anf{wers that of the curatores country parifhes; but alfo becanfe one Ther- |i 
viarum Of the Romans: but I fionld guefS mus, who was the curator ef the Flaminian | 
that theirs was an office of rather more dig- way, was candidate for the confulfhip with ae 
nity and authority than ours, not only from Julius Caefar. (Cic. ad Attic. 1. 1. ep. 1.) 
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breadth of thirty feet. 3. The furveyors may lay out their own 
money in purchafing materials for repairs, in erecting guide pofts, 
‘and making drains, and shall be reimburied by a rate, to be al- 
lowed at a fpecial feflions. 4. In cafe the perfonal labour of the 
-parifh be not fufiicient, the furveyors, with the confent of the 
quarter feffions, may levy a rate (not exceeding 6d. in the pound) 
on the parifh, in aid of the perfonal duty ; for the due applica- 
‘tion of which they are to account upon oath. As for turnpikes, 
which are now univerfally introduced in aid of fuch rates, and 
| the law relating to them, thefe depend principally on the parti- 
cular powers granted i in the feveral road acts, andupon fome 
| general provifions which are extended to all turnpike roads in the 


kingdom, by flatute 7 Geo, Il, c. 4o. 


- VI. I proceep therefore, laftly, to confider the everieers 
(3 the Poor ; their original, appointment, and duty. 


‘Tue poor of England, till the time of Henry VIil, fubfifted 
entirely upon private benevolence, and the charity of well difpofed 
chriftians, For, though it appears by the mirrour’, that by the 
| common law the poor were to be ‘“ fuftained by parfons, rectors 
* of the church, and the parifhioners; fo that none of them dye 
| *° for default of fuftenance;”? and thoughby the ftatutes 12 Ric. Hf. 
‘c.7. and 19 Hen. VII. c. 12. the poor are directed to abide 
in the cities or towns wherein they were born, or fuch wherein 
they had dwelt for three years (which feem to be the firft rudi-. 
ments of parifh fettlements) yet till the ftatute 26 Hen. VIII. c. ava 
I find no compulfory method chalked out for this purpofe: but 
the poor feem to have been left to fuch relief as the humanity 
of their neighbours would afford them. The monaiteries were 
in particular, their principal refource; and, among other bad 
effects which attended the monaitic TOS els it was not per- 
| haps one of the leaft (though frequently efteemed quite other- 
wife) that they fupported and fed a very numerous and very idle 
poor, whofe fuftenance Gepsheed upon what was daily diftri- 
buted — 
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- for both of thefe, in and about the metropolis, his fon Edward 


-fuch as are able, and cannot otherwife get employment: but this. 
- Jatter part of their duty, which, according to the wife regula- 
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buted in alms at the gates of the religious houfes. But upon 
the total diffolution éf thefe, the inconveniences of thus encou- } 
raging the poor in habits of indolence and beggary was quickly | 
felt throughout the kingdom : and abundance of ftatutes werd | 


made in the reign of king Henry the eighth, for providing for 


the poor and impotent ; which the preambles to fome of them ‘| 
recite, had of late years /irangely increafed. Thefe poor were. i 
principally of two forts: fick and impotent, and therefore unable. | i 
to work ; idle and fturdy, and therefore able, but not willing, to, ti 
exercife any honeft employment. To provide in fome meafure | 


the fixth founded three royal hofpitals; Chrift’s, and St. Thomas’s 
for the relief of the impotent through mfancy or ficknefs ;. and || 
Bridewell for the punifhment-and employment of the vigorous | | 
and idle. But thefe were far from being fufficient for the care of | 
the poor throughout the kingdom at large ; and therefore, after | 
many other fruitlefs experiments, by ftatute 43 Eliz. c. 2. overs. 
feers of the poor were appointed in every parifh, 


By virtue of the ftatute laft mentioned, thefe overfeers are ta’ | 
be nominated yearly in Eafter-week, or within one month after an 
(though a fubfequent nomination will be valid”) by two juttices 
dwelling near the parifh. They muft be fubftantial houfeholders, | 
and fo ba to bein he appointment of the suey . | 

TueEreR office and duty, according to the fame ftatute, are 
principally thefe: firft, to raife competent fums for the neceflary 
relief of the poor, impotent, old, blind, and fuch other, being 
poor and not able to work: and, fecondly, to provide work for 


tions of that falutary ftatute, fhould go hand in hand with the 
other, is now moft thamefully neglected. However, for thefe 
joint purpofes, they are empowered to make and levy rates upon 
the feveral inhabitants of the parifh, a the fame act of parlia- 
, . ments 
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ment; which has been farther explained and enforced by feveral 
fubfequent ftatutes. 


Tue two great objects of this ftatute feem to have been; 
1; To relieve the impotent poor, and then only. 2. Yo find 


employment for fuch as are able to work: and this principally by 
providing ftocks to be worked up at home, which perhaps might 
‘be more beneficial than accumulating all the poor in one common 
work-houfe ; a practice which tends to deftroy all domeftic con- 
nexions (the only felicity of the honeft and induftrious labourer) 
and to put the fober and diligent upon a level, in point of their 
earnings, with thofe who are difiolute and idle. Whereas, if none 
were to be relieved but thofe who are incapable to get their 
livings, and that in proportion to their incapacity ; if no childs 
en were to be removed from their parents, but fuch as aré | 
brought up in rags and idlenefs ; and ifevery poor man and his 
family were employed. whenever they requefted it, and were al- 
lowed the whole profits of their labour; —a {pirit of chearful 
induftry would foon diffufe itfelf through every cottage ; work: 
would become eafy and habitual, when abfolutely necefiary to 
their daily fubfiftence ; and the moft indigent peafant would go 
through his tafk without a murmur, if aflured that he and his 
children (when incapable of work through infancy, age, or in- 
firmity) would then, and then only, be intitled to fupport from 
his opulent neighbours. * 


Tus appears to have been the plan of the ftatute af queen 
| Elizabeth ; in which the only defect was confining the manage- 
“ment of the poor to fmall, parochial, diftriéts; which are fre- 
| quently incapable of furnifhing proper work, or providing an able 
-direGtor. However the laborious poor were then at liberty to 
_feek employment wherever it was to be had: none being obliged 
torefide in the places of their fettlement, but flich as were un- 
able or unwilling to work ; and thofe places of fettlement being 
| only fuch. where they were bern, or had made their abode, ori- 
eo ee X x _ ginally 
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ginally for three years®, and afterwards (in the cafe of vagax | 
bonds) for one year only ’ “tl 


: oe om | 
AFTER the reftoration a very different plan was adopted; 


which has rendered the employment of the poor more difficult, | |, 
by authorizing the fubdivilion of pariflies; has greatly increafed 
their number, by confining them all to their refpective diftrids; 
has given birth to the intricacy of our poor-laws, by multiplying | 
and rendering more cafy the methods of gaining fettlements; || 
and, in confequence, has created an infinity of expenfive law- | 
fuits between contending neighbourhoods, concerning thofefettle- — 
_ Ments andremovals. By the flatute 13 & 14 Car. Ils c. 12. alegal | 
fettlement was declared to be gained by birth ; or by inhabitancy, | | 
apprenticefoip, or fervice, for forty days? within which period * t 
all intruders were made removeable from any parith by twojuf  , 
tices cf the peace, unlefs they fettled in a tenement of the an- i 
nual value of 10/. The frauds, naturally confequent upon this, 
provition, which gave a fettlement by fo fhorta relidence, produ- : 
ced the ftatute 1 Jac. Il.c. 17. which directed notice in writing to * | 
be delivered to the parifli offeers, before a fettlement could be | 
gained by fuch refidence. Subfequent provifions allowed other. 
curcumitances of notoriety to be equivalent to fuch notice givens , 
and thofe circumftances have from time to time been altered, | 
enlarged, or reftrained, whenever the experience of new incon-_ \ 
veniences, arifing daily from new regulations, fuggefted the ne- 
cellity ofaremedy. And the doétrine of certificates was invented, © 
by way of counterpoife, to reftrain a man and his family from ac- 
quiring a new fettlement by any length of refidence whatever, 
unlefs in two particular excepted cafes; which makes parifhes very 
cautious of giving fuch certificates, andof courfe confines the poor yp. 
at home, where frequently no adequate employment can be had. ] 


>] 


Ps 
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- Tue law of fettlements may be therefore now reduced to the 
: y : ; ae | 
following general heads; or, a fettlement in a parifh may be ac- 
» guired, 1. By birth ; for, wherever a child is firft known to bes 
? é that 
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that is always prima facie the place of fettlement, until fome 
other can be fhewn’. This is alfo always the place of fettlement 


no father, cannot be referred to Ais fettlement, as other children, 
may’. But, in legitimate children, though the place of birth be 
| prima facie the fettlement, yet itis not conclufively fo; for there 
are, 2. Settlements by parentage, being the fettlement of one’s 
| father or mother: all children being really fettled in the parifh 
_ where their parents are fettled, until they get a new fettlement 


as, 3. By marriage, Fora woman, marrying a man that is fet- 
the feparation of hufband and wife’. But if the man has no fet- 
_ tlement, her’s is fufpended during his life, if he remains in Eng- 


-Jand and is able to maintaimher ; but in his abfence, or after his 


her old fettlement". The o 
in any parifh are all reducibic to this one, of forty days refidence 


lodging of lying there) muft not be by fraud, or ftealth, or in 
and notice. For if a ftranger comes into a parifh, and delivers 
and regiftered) and refides there unmolefted for forty days after 


| chargeable, elfe he would not venture to give it; or that, in 


of a baftard child; for a baftard, having in the eye of the law 


‘ 


for themfelves’. A new fettlement may be acquired feveral ways; 


tled in another parith, changes her own: the law not permitting | 


death, or during (perhaps) his inability, fhe may be removed to — 
other methods of acquiring fettlements 
Aa? 


therein: but thisforty days refidence (which is conftrued to be 


any clandeftine manner; but accompanied with one or other of 
the following concomitant circumftances. The next method 
therefore of gaining a iettlement, is, 4. By forty days refidence, 


notice in writing of his place.of abode, and number of his fa- 
mily, to one of the overfeers (which muit be read in the church 
fach notice, he is legally fettled thereby”. For the law prefumes 
that fuch a one at the time of notice ig not likely to become 


fach cafe, the parifh would take care to remove him. But there 
are alfo other circumftances equivalent to fuch notice; therefore, 


Ae & 2 5. Renting 
‘gq Carth. 433. Comb. 364. Salk. aos. - t Stra. 544. 
z Lord Raym. 567. uw Foley. 249. 251,252» Burr, Sett. C. e7e. 
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| 
5. Renting for a year a tenement of thesyearly value of ten |, 
pounds, and refiding forty days in the parifh, gains a fettlement 
without notice*; upon the principle of having fubftance enough | 
to gain credit for fuch a houfe. 6. Being charged to and paying | 
the public taxes and levies of the parith ; (excepting thofe for | 
fcavengers, highways’, and windows’) and, 7. Executing, when |, 
legally appointed, any public parochial office for a whole year in } 
the parifh, as church-warden, &c; are both of them equivalent. rt 
to notice, and gain a fettlement’, if coupled with a refidence of | 
forty days. 8. Being hired for a year, when unmarried and child- |. 
lefs, and /erving a year in the fame fervice ; and 9. Being bound | 
an apprentice for feven years ; give the fervant and apprentice a | 
fettlement, without notice, in that place wherein they ferve the i 
lait forty days. This is meant to encourage application to trades, * 
and going out to reputable fervices. ro. Laftly, the having an 1 
eftate of one’s own, and refiding thereon forty days, however ' 
{mall the value may be, in cafe it be acquired by act of law om 
ofa third perfon, as by defeent, gift, devife, dc. is a fufficient 
fettlement®: butif a man acquire it by his own aét, as by pur- _ 
chafe, (in it’s popular fenfe, in confideration of money paid) then 

unlefs the confideration advanced, bona fide, be 30/. it is nok 


| 


! 


fettlement for any longer time, than the perfon fhall inhabit + 


thereon’. He isin no cafe removeable from his own property 3 


but he thall not, by any trifling or fraudulent purchafe of his own, | 


acquire a permanent and lafting fettlement. 


_ ALL perfons, not fo fettled, may be removed to their own © 
parifhes, on complaint of the overfeers, by two juftices of the 
peace, if they thall adjudge them likely to become chargeable ta | 
the parifh, into which they have intruded: unlefs they are ing | 
way of getting a legal fettlement, as by having hired a houfe of 
tol, per annum, or living in an annual fervice; for then they are 
wie? : nota 


we ME ay , , N 
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‘not removeable’. And inall other cafes, if the parifh to which 
they belong, will grant them a certificate, acknowleging them 


to be their parifhoners, they cannot be removed merely becaufe 


-Jikely to become chargeable, but only when they become aéfually 


chargeable’. But fuch certificated perfon can gain no fettlement 


by any of the means above-mentioned; unlefs by renting a tene- 


ment of to/. per annum, or by ferving an annual office in the 


_parith, being legally placed. therein; neither can an apprentice 


or fervant to fuch certificated perfon gain a fettlement by fuch 
their fervice’, . 


Tuese are the general heads of the laws relating to the poor, 


which, by the refolutions of the courts of juftice thereon within 
-acentury paft, are branched into a great variety. And yet, not- 
_withftanding the pains that have been taken about them, they ill 
remain very imperfect, and inadequate to the purpofes they are 


_ defigned for: afate, that has generally attended moft of our 


ftatute laws, where they have not the foundation of the common 
law to build on. When the fhires, the hundreds, and the tith- 


ings, were kept inthe fame admirable order that they were dif- 
| pofed in by the great Alfred, there were no perfons idle, confe- 
quently none but the impotent that needed relief: and the fta- 


tute of 43 Eliz, feems entirely founded on the fame principle. 


- But when this excellent fcheme was neglected and departed from, 
we cannot but-obferve with concern, what miferable fhifts and 
lame expedients have from time to time been adopted in order to 
_ patch up the flaws occafioned by this neglect. There is not a 
_ more neceflary or more certain maxim in the frame and confti- 

tion of fociety, than that every individual muft contribute his 
_ fhare, in order to the well-being of the community: and furely 
_ they muft be very deficient in found policy, who fufler one half 
ofa parith to continue idle, diffolute, and unemployed; and at 


length are amazed to find, that the indufty of the other half is 
not able to maintain the whole, 


€ Salk. 472, g@ Stat. 12 Ann, ¢ 18% Ma Ty 
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CHAPTER THE TENTH, 


Or THE PEOPLE, werner ALIENS 
DENIZENS, on NATIVES. 


‘TLE AVING, in the eight preceding chapters, treated of pers: 
H fons as they ftand in the public relations of magiftrates. . 
now proceed to confider fuch perfons.as fall under the denomi; ; 
nation of the people. And herein all the inferior and fubordinate 


magiftrates, treated of in the laft chapter, are included. | ue 


Tue firft and moft obvious divifion of the people is: intel 
aliens and natural born-fubjects. Natural-born fubjeéts are fuch 
as are born within the dominions of the crown of England; that 
is, within the ligeance, or as it is generally called, the allegiance 
of the king : and aliens, fuch as are born out of it, Allegiance ig 
the tie, or gamen, which binds the fubje& to the king, in retur 
for that protection which the king affords the fubje&t. The thin 
itfelf, or fubftantial part of it, isfounded in reafon and the na- 
ture of government ; the name and the form are derived tous - 
from our Gothic anceftors. Under the feodal fyftem, every owner. 
of lands held them in fubje@ion to fome fuperior or lord, from 
whom or whofe anceftors the tenant or vafal had received them 
and there was a mutual truft or confidence fubfifting between | i 
the lord and vafal, that the lord fhould prote& the vafal in the _ 
enjoyment of the territory he had granted him, and, on the 
a a other j 
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other hand, that the vafal fhould be faithful to the lord and de- 
fend him againftall his enemies. This obligation on the part of 
the vafal was called his fidelitas or fealty; and an oath of fealty 
‘was required, by the feodal law, to be taken by all tenants to 
their landlord, which is couched in almoft the fame terms as our 
antient oath of allegiance *: except that in the ufual oath of fealty 
there was frequently a faving or exception of the faith due to a 
fuperior lord by name, under whom the landlord himfelf was 
perhaps only a tenaiit or vafal. But when the acknowlegement 
‘was made to the abfolute fuperior himfelf, who was vafal to no 
man, it was no longer called the oath of fealty, but the oath of 
allegiance; and therein the tenant {wore to bear faith to his fo- 
Vefeign lord, in oppofition to all men, without any faving or ex- 
ception: ‘ contra omnes homines fidelitatem fecit®.’ Land held 
by this exalted fpecies of fealty was called feudum ligium, a hege 
fee; the vaflals homines ligii, or liege men ; and the fovereign their 
dominus ligius, or liege lord. And when fovereign princes did 
homage to each other, for lands held under their réfpective fo+ 
| vereignties, a diftinction was always made between /imple homage; _ 
which was only an acknowlegement of tenure‘; and /iege homage; 
which included the fealty before-mentioned, and the fervices con- 
fequent upon it. Thus when our Edward III,in 1 320,did homage 
to Philip VI of France, for his ducal dominions on that conti- 
nent; it Was warmly difputed of what fpecies the homage was to 
be, whether /eige or fimple homage*. But with us in England, it 
becoming a fettled principle of tenure, that a// lands in the kings 
_domare holden of the king as their fovereign and lord paramount, 
no oath but that of fealty could ever be taken to inferior lords, 
and the oath of allegiance was neceflarily confined to the perfon 
of the king alone. By an eafy analogy the term of allegiance was 
foon brought to fignify all other engagenients, which are due 
from fubjects to their prince, as well as thofe duties which were 
fimply and merely territorial. And the oath of allegiance, as ad- 
-. ai: miniftred 
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miniftred for upwards of fix hundred years*, contained a Promify 
“¢ to be true and faithful to the king and his heirs, and truth and | 
“ faith to bear of life and limb and terrene honour, and not to 
‘¢ know or hear of any ill or damage intended him, without dex 
** fending him therefrom.’’ Upon etic fir Matthew Hale ‘makes 
this remark; that it was fhort and plain, not entangled with long |, 
orintricate claufes or declarations, and yet is comprehenfive of | 
the whole duty from the fubject to his fovereign. But, at the res | 
volution, the terms of this oath being thought perhaps to favour |, 
too much the notion of non-refiftance, the prefent form was in- 
troduced by the convention parliament, which is more general 
and indeterminate than the former; the fubject only promifing | 
* that he will be faithful and bear frwe allegiance to the king,” 
without mentioning “hisheirs,” or {pecifyingin the leaft wherein 
that allegiance confifts. The oath of fupremacy is principally 
pees as a renuntiation of the pope's pretended authority ¢ 
and the oath ot abjuration, introduced in the reign of king Wile 
liam *, very amply fupplies the loofe and general texture of the 
cath of allegiance; it récognizing the right of his majefty, de- 
rived under the act of fettlement ; engaging to {apport him to. 
the utmoft of the juror’s power; promuling to difclofe all traites 
rous con{piracies againit him; and exprefsly renouncing any claim 
of the defcendants ii the late pretender, in as clear and explicit . 
terms as the Englith language can furnifh. This oath muft be © | 
taken by all perfons in any office, truft, or employment ; and may — 
he tendered by two juftices of the peace to any perfon, whomthey 
dhall fufpeét of difaflection *, And the oath of allegiance may be — 
tendered ' tc all perfons above the age of twelve years, whether 
natives, denizens, or aliens, either in the court-leet of the manor, — 
or in the sheriff’s tourn, which is the court-leet of the county. 


‘ a 
Burt, befides thefe exprefs engagements, the law alfo holds 
that there i is an n implied, origitial; and virtual allegiance, owing 


-“@ Mirror. c. 3. §. 35. Fleta. 3.16, Brit- g Stat. 13 W. III. c. 6. 
ton. ¢. 29. 7 Rep. Calvin’s cafe. 6. h Stat. r Geo. I. c. 13. 6 €eo. TIT. c. 53 
foe, Hal. PiCs'6 3. is, Pott. cam. is Hal. hes ee é 
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from every-fubjec to his fovereign, antecedently to'any exprefs 
promife; and although the fubject never fwore any faith or alle- 
eiance in form. For as the king, by the very defcent of the 
‘crown, is fully invefted with all the rights and bound to all the 
duties of fovereignty, before his coronation ; fo the fubject is | 
‘bound to his prince by an intrinfic allegiance, betore the fuper- 
induction of thofe outward bonds ‘of oath, homage, and fealty 5 
which were only inftituted to remind the fubject of this his pre- 
vious duty; ard for the better fecuring it’s performance Be Vine 
formal profeflion therefore, or oath of fubjection, is nothing 
more thana declaration in words of what was before implied in 
law. Which occafions fir Edward Coke very juftly to obferve', 
that “all fubjects ‘aré equally bounden to their allegiance, as if 
_ * they had taken the oath ; becaufe it is written by the finger of 
@ the law in their hearts, and the taking of the corporal oath is 
& but an outward declaration of the fame.”’ The fanction of an 
path, itis true; in cafe of violation of duty, makes the guilt fill 
_ more accumulated, by fuperadding perjury to treafon: but it 
, doesnot encreafethe civil obligation to loyalty ; it only firengthens 
- the /ocial tie by uniting it with that of religion, 


ALLE GiaNce, both éxprefs and implied, is however. dif- 
tinguifhed by the law into two forts or {pecies, the one natural, 
the other local; the former being alto perpetual, the latter tem- 
porary. Natural allegiance is ftich as is due from all men born 
within the king’s dominions immediately upon their birth”. F or 
immediately upon their birth, they are under the king’s protec- 
tion; at a time too, when (during their infancy) they are inca- 
pable of protecting themfelves. Natural allegiance is therefore a 
debt of gratitude; which cannot be forfeited, cancelled, or al- 
tered, by any change of time, place, or circumftance, nor by any 
thing but the united concurrence of the legiflature". An Englith- 
man who removes-to France, or to China, owes the fame alle- 
‘gianice to the king of England there as at home, and twenty years 
yc ’ Yy hence 

Ly Hal. Pi; 61. m7 Rep. 7. me. 
12 Inft. tans n 2°P. Wims.. 144. 
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hence as well as now. For itis a principle of univerfal law°, 

that the natural-born fubject of one prince cannot by any aét of, 
his own, no, not by {wearing allegiance to another, put off or 
difcharge his natural allegiance to the former: for this natural 
allegiance was intrinfic, and primitive, and antecedent. to the. 

other ; and cannot be devefted without the concurrent aét of that - 
prince to whom it was firft due. Indeed the natural-born fubject- 

OF one prince, to whom he owes allegiance, may be entangled — 
by fubjecting himfelf abfolutely to another: but it is his own act. 
that brings him into thefe itraits and difliculties, of owing fervice 
to two mafters; and itis unreafonable that, by fuch voluntary act — 
of his own, he fhould be able at pleafure to unloofe thofe bands, 

by which he is connected to his natural prince. 


Locat allegiance is fuch as is due from an alien, or ftranger 
born, for fo long time 4s he continues within the king’s dominion 
and protection”: and it ceafes, the inftant fuch ftran 


SAe 


\ 
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‘nity: wherefore, although the true prince regain the fovereignty 
yet fuch attempts againft the ufurper (unlefs in defence or aid of 
the rightful king) have been afterwards punifhed with death; 
‘becaufe of the breach of that temporary allegiance, which was 
‘due to him,as king, de facio. Andupon this.footing, after’ Eds 
ward IV recovered the’ crown, which had been long detained 
from his houfe by the line of Lancafter, treafons committed 
againft Henry VI were capitally punifhed, though Henry had 
been declared an ufurper by parliament. 

} 


_ Taurs oath of allegiance, or rather the ailegiance itfelf, 1s 
held to be applicable not only to the political capacity of the king, 
or regal office, but to his natural perfon, and blood-royai: and 


for the mifapplication of. their allegiance, viz. to the regal’ capa- 


city or crown, exclufive of the perfon of the king, were the 
‘Spencers banifhed in the reign of Edward I’. And from hence 
arofe that principal of perfonal'attachment, and affeGiionate loy- 
-alty, which induced our forefathers (and, if occafion required, 
would doubtlefs induce their fons) to hazard all that was dear to. 
them, life, fortune, and family, in defence and fupport of their 
liege lord and fovereign. 


Tu rs allegiance then, both exprefs and implied, is the duty 
of all the king’s fubjects, under the diftinctions here laid down, 
_ of local and temporary, or univerfal and perpetual. Their rights 
are alfo diftinguifhable by the fame criterions of time and loca- 
lity; natural-born fubjects having a ereat variety of rights, which 
they acquire by being born within the king’s ligeance, and can 
never forfeit by any diftance of place or time, but only, by their 
own mifbehaviour: the explanation of which rights is the prin- 
cipal fubje@ of the two firft books of thefe commentaries. The 
| fame is alfo in fome degree the cafe of aliens; though their rights 
are much more circum{cribed, being acquired only by refidence 


deavour to chalk out fome of the principal lines, whereby they 


Yy 2 are: 


* 


here, and loft whenever they remove. I fhall however here en- _ 
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are diftinguithed from.natives, defcending to farther particulars- 
when they come in courfe. - | 


’ 


Aw alien born may purchafe lands, or other eftates: but not- 
for his own ule; for the king is thereupon. entitled to them*. If 
an alien could acquire a permanent property in lands, he muft- 
owe an allegiance, equally permanent with that property, to the 
King of England ; which would probably be inconfiftent with — 
that, which he owes to his own natural liege lord: befides that 
thereby the nation might in time be fubject to foreign. influence, 
and feel many other inconveniences. Wherefore by the civil law 
fuch contracts were alfo made void’: but the prince had no fuch: 
advantage of forfeiture thereby, as with us in England. Among 
other reafons, which might be given for our conftitution, it feems 


' to be intended by way of punifhment for the alien’s prefumption, © 


- perfonal property, and may make a.will, and difpofe of his per- 


‘7 


in attempting toacquire any landed property: for the vendor is 
not affected by it,he having refigned his right, and received an 
equivalent inexchange. | Yet an alien may acquire a property in 
goods, money, and other perfonal eftate,. or may hire a-houfe for 
his habitation"; for perfonal eftate is of a tranfitory and moveable — 
nature ; and, befides, this indulgence to ftrangers is neceflary for — 
the advancement of trade. Aliens alfo may trade as freely as other. 
people; only they are fubjeé to certain higher. duties at the cuf-_ 
tom-houfe: and there are alfo fome obfolete Ratutes of Henry vit, 
: 


ce 


prohibiting alien artificers to work for themfelves in this king 
dom ; but itis generally held that they were virtually repealed by 
ftatute 5 Khiz.c. 7. Alfo an alien may bring an aGion concerning — 


jonal efiate™: not as it.is in France, where the king at the 
death of an alien is entitled to all he is. worth, by the droit Pau. 
baine or jus albinatus”, uniefs he has a peculiar exemption. When 
{ mention thefe rights of an alien, Imuft be underftood of alien Ae 
friends only, ar fuch whofe countries are in peace with ours; for 

hy | aliens 
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- glien-enemies have no rights, no privileges, unlefs by the king’s . 
_{pecial favour, during the time of war. 


» fpeaking, natural-borna fubjects, and entitled to all the privileges 
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Wen fay, than analien is one who is born out of the king’s 
dominions, or allegiance, this alfo muft be underftood with fome 
refiri@ions. The common law indeed flood abfolutely fo; with 
only a very few exceptions : fo that a particular act of parliament 
became neceflary after the reftoration", “‘ for the naturalization of 
“se children.of his majelty’s Englith fubjects, born in foreign coun- 
«“ tries during the late troubles.’ And this maxim of the law pro- 


ceeded upon a general principle, that every man Owes natural al- 
legiance where he is born, and cannot owe two fuch allegiances, 


or ferve two mafters, at once. Yet the children of the king’s 
embailadors born abroad werealways held to be natural fubjects* 
for as the father, though ina foreign country, owes not cven a 
local allegiance to the prince to whom he is fent; fo, with re- 
gard to the fon alfo, he was held (by a kind of po/flimimium) to 
be born under the kingof England’s allegiance, reprefented by his 
father, the embaflador. To encourage alfo foreign commerce, it 
was enacted by ftatute 25 Edw. Ill. it. 2, that all children born | 
abroad, provided both their parents were at the time of the birth 
in allegiance to the king, and the mother had paffed the feas by 
her hufband’s confent, might inherit as if born in England: and 
accordingly it hath been fo adjudged in behalf of merchants.” But 
by feveral more modern ftatutes® thefe reftri€tions are fill farther 


‘taken off: fo that all the children,born out of the king’s ligeance, 


whofe fathers were natural-born fubjects, are now natural-born 
-fubjects themfelves, to all intents and purpofes, without any ex- 
ception: unlefs their faid fathers were attainted, or banifhed . be- 
yond fea, for high treafon; or were then in the fervice of a prince 
at emnity with Great Britain. 


“Tue children of aliens, born here in England, are, generally 


i of 


~ 


¥ Stat. 29 Car: If. 'c. ¢. ' a Cro, Care 6or. Mar. ox. Jenk. Cent. 3. 
z 7 Rep. - b 7 Ann.c. 5. and 4 @ea. Ti. co ate) mA 


offuch. In which the conftitution of France differs from ours ; 


for there, by their jus albinatus, if a child be born of foreign 
‘parents, itis an alien‘, ‘ 


y 


i 


_ A Denizew is an alien born, but whe has obtained ex dom 
' natione regis letters patent to make him an En ghth fubjett: a high 
_and incommunicable branch of the royal prerogative’. A deni- — 


j “ 
zen is in a kind of middle ftate, between an alien and’ natural- ith 


G 


born fubject, and partakes of both of them. He may take lands 
by purchafe or devife, which an alien may not; but cannot take ~ 
by inheritance®: for his parent, through whom he muft claim, © 

being an alien,had no inheritable blood; and therefore couldcon- 

vey none to the fon. And,upon alike defect of hereditary blood; 

the iflue of a denizen, born before denization, cannot inherit to an 

him; but his iffue born after, may’. A denizen is not excufed? — 

from paying the alien’s duty, and fome other mercantile burthens, | _ 
And no denizen can be of the privy council, or either houfe of » 

parliament, or have any office of truit, civil or military, or be 

capable of any grant from the crown, oie i 
| Re 


NATURALIZATION cannot be performed but by act of 5 
parliament : for by this an alien is put in exactly the fame ftate 
as if he had been born in the king’s ligeance ; except only that 
he is incapable, as well as a denizen, of being a member of the 
privy council, or parliament, &ci.’No bill for naturalization can # 
be received in either houfe of parliament, without fuch difabling — 
claufe init’. Neither can any perfon be naturalized or reftored 
in blood, unlefs he hath received the facrament of the lord’s fup-: 
per within one month before the bringing in of the bill; and 


unlefs he alfo takes the oaths of allegiance and fupremacy inthe — 
prefence of the parliament!, eh ae os 


, 
) 
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Tuese are the principal diftinGions between aliens, denizens, 
and natives : diftin@tions, which endeavours have been frequently 


ufed fince the commencement of this century to lay almoft totally 


_afide, by one general naturalization-act for all foreign protettants.. 


An attempt which was once carried into execution. by the itatute 
4 Ann.c. 5. but this, after three years experience of it, was re- 


| pealed by the ftatute 10 Ann. c. 5. except one claufe, which was 
juft now mentioned, for naturalizing the children of Englith pa- 
rents born abroad. However, every foreign feaman who in time 


of war ferves two years on board an Englith fhip is ip/o facto na- 
turalized ™; and all foreign proteftants, and Jews, upon their refi- 
ding feven years in any of the American colonies, without being 


_abfent above two months at a time, or ferving two years ina 
military capacity there, are (upon taking the oaths) naturalized 
_toall intents and purpofes, as if they “had been born in this 


kingdom"; and therefore are admiffible to all fuch privileges, 
and no other, as proteftants or Jews born in this kingdom are 
entitled to. What thofe privileges are, with refpect to Jews ° in 
particular, was the fubject of very high debates about the time 
which enabled all Jews to prefer bills 
of naturalization in parliament, without receiving the facrament 


as ordained by ftatute 7 Jac. I. It is not my intention to revive 


this controverfy again; for the ac lived only a few months, and 


_ was then repealed*: therefore peace be now to it’s manes. 


xj $ 
m Stat. 13 Geo. II. c..3. 
n Stat. 13 Geo. II. c. 7. 20 Geo. Il. C. 24. 


till their banifhment in 8 Edw. I. may be 
found in Molloy de jure maritimo, b. 3. ¢. 6. 
p Stat. 26 Geo. Il. c. 26. 


-o A pretty accurateaccount ef the Jews, ' q Stat. 37 Geo. Il. @. 1. 
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A TLE. people, whethe# alicns; denizens, or natural-born fub- 
H jects, are divifible.into two kinds; the clergy and laity 4 
the clergy, comprehending all perfons in holy orders, and in ec 
eae, offices, will be the fubject of the following chapter. 


TuHIs venerable body of men, being feparate and fet sree 
from the reft of the people; in order to attend the more clofely 
to the fervice of almighty God, have thereupon large privileges 
allowed them by our municipal laws: and had formerly much 
greater, which were abridged at the time of the reformation on 
‘account of the ill ufe whee the popith clergy had endeavoured 
to make of them. For, the laws having exempted them from 
almoft every perfonal duty, they attempteda total exemption from 
every feculiar tie. But it is obferved by fir Edward Coke’, that, as 
the overflowing of waters doth many times make the river to lofe : 
it’s proper chanel, fo in times paft ecclefiaftical perfons, feeking to 
extend their liberties bey ond their true bounds, either loft orenjoy= 
ed not thofe which of right belonged to them. The perfonal ex 
emptions do indeed for the moit part continue. A clergyman can: 
not be compelled to ferve on a jury, nor to appear at a cour t-leet 
or view of frank pledge; which almoft every other *perfon is obliged | 
to do: but, if a layman is fummond on a jury, and before thé 
trial 


. &2Inft. 4 b FE. N. B. 150. 3 Inft. ge 
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_ trial takes orders, he fliall notwithftanding appear and be fworn®: 
_ Neither can he be chofen to any temporal office; as bailiff, reeve, 


contftable, or the like: in regard of his own teint attendance 


_ on the facred function’. During his attendance on divine fervice 
_ he is privileged from arretts in civil fuits®. In cafes alfo of felony 


a clerk in orders fhall have the benefit of his clergy, without 


_ being branded in the hand; and may likewile have it more than 
_ once: in both which particulars he is diftinguifhed from a lay- 


man‘. But as they have their privileges, fo alfo they have their 
difabilities, on account of their {piritual avocations. Clergymen, 


_ we have feen®, are incapable of fitting in the houfe of commons ; 
_ and by ftatute 21 Hen. VIII. c. 13. are not (in general) allowed to 
_ take any lands or tenements to farm, upon pain of 10/. ger month 


and total avoidance of the leafe; nor fhall engage in any manner 


_ of trade, nor fell any ercuandizs, under forfeiture of the treble 


value. Which prohibition is confonant to the canon law. 


Iw the frame and conftitution of ecclefiaftical polity there are 


_ divers ranks and degrees: which I fhall confider in their refpec- 
_ tive order, merely as they are taken notice of by the fecular laws 
of England; without intermeddling with the canons and confti- 


tutions, by which the clergy have bound themfelves. And un+ 
der each divifion I fhall confider, 1. The method of their ap- 


_ pointment; 2. Their rights and duties; and 3. The manner 
_ wherein their character or office may ceafe. 


I. AN arch-bithop or bifhop is elected by the chapter of his 
cathedral church, by virtue of a licence from thecrown. Elec: 


_ tion was, in Very early times, the ufual mode of elevation to the 


epifcopal chair throughout all chriftendom; and this was pro- 
mifcuoufly performed by the laity as well asthe clergy?: till at 
length, itbecoming pins theemperorsand other fovereigns 


; LZ of 
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of the refpectivekingdomsof Europetook theappointmentin fome | 
degree into their own hands; by referving to themfelves the right — 
of confirming thefe cleétions, and of granting inveftiture of the 
temporalties, which now began almoft univerfally to be annexed _ 
to this fpiritual dignity ; without which confirmation aad invelti« 
ture, the elected bifhop could neither be confecrated, nor receive 

any fecular profits. This right was acknowleged in the emperor — 
Charlemagne, 4, D. 773, by pope Hadrian I, and the council of | 
Lateran‘, and univerfally exercifed by other chriitian princes: but — 
the policy of the court of Rome at the fame time began by degrees _ 
to exclude the laity from any thare in thefe elections, and to con-" 

fine them wholly to the clergy, which at length was completely — 
effected; the mere form of election appearing to the people to be ‘ 
a thing of little confequence, while the crown was in poffeflion of: 
an abfolute negative, which was almof equivalent to a direct righ — 
of nomination. Hence the right of appointing to bifhopricks f 
is faid to have been in the crown of England“ (as well as other — 
kingdoms in Europe) even in the Saxon times; becaufethe rights — 
of confirmation and inveftiture were in effet (though not in” 
form) a right of complete donation’. But when, by length of q 
time, the cuftom of making elections by the clergy only was fully | 
eftablifhed, the popes began to except to the ufual method of 
granting thefe inveititures, which was per annulum et baculum, by 
the prince’s delivering to the prelate a ring, and a paftoral ftaif oun 
crofier; pretending, that this was anencroachment on thechurch’s — 
authority, and an attempt by thefe fymbols to confer a.fpiritual 
jori{diion: and pope Gregory Vil, towards the clofe of the 
cleventh century, publifhed a bulle of excommunication againft 
all princes who fhould dare to confer inveftitures, and all prelates’ 
who fhould venture to receive them™. This was a bold ftep to. 
wards effecting the plan then adopted by the Roman fee, of ren-_ 
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dering the clergy intirely independent of the civilauthority : and 
long and eager were the contefts occafioned by this papal claim. 


But at length, when the emperor Henry V agreed to remove all 


fufpicion of encroachment onthe fpiritual character, by conferring 


inveftitures for the future per fceptrum and not per annulum et ba- 
culum ; and when the kings of England and France confented alto 
to alter the form in their kingdoms, and receive only homage 
from the bifhops for their temporalties, inftead of invefting them 
by the ring and crofier; the court of Rome found it prudent to 
fufpend for a while it’s other pretenfions’. 


Tis conceflion was obtained from king Henry the firft in 
England, by means of that obftinate and arrogant prelate, arch- 
bifhop Anfelm®, but king John (about a century afterwards) 
in order to obtain the protection of the pope again{t his difcon- 
tented barons, was alfo prevailed upon to give up by a charter, to 
ail the monafteries and cathedrals in the kingdom, the freeright 
-of electing their prelates, whether abbots or bifhops: referving 
only to the crown the cuftody of the temporalties during the 
vacancy ; the form of granting a licence to elect, (which is the 
original of the conge d’ efire) on refufal whereof the electors 
might proceed without it; and the right of approbation after- 
wards, which was not to be denied without a rea‘onable and 
lawful caufe?. This grant was exprefsly recognized and confirmed 
in king John’s magna carta’, and was again eftablifhed by flatute | 
25 Edw. Ill. ft. 6. §. 3. | 


Bur by flatute 25 Hen. VIII. c.20. the antient right of no- 
mination was, in effect, reftored to the crown: it being enacted 
that, at every future avoidance of a bifhoprick, the king may 
fend the dean and chapter his ufwal licence to proceed to eledtion : 


which is always to be accompanied with a letter miflive from the 


king, containing the name of the perfon whom he would have 
them elect : and, if the dean and chapter delay their election above 
. A Le twelve 
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twelve days, the nomination fhall devolve to the king, who may _ 
by letters patent appoint fuch perfons as he pleafes. This election” 
or nomination, if it be of a bifhop, muft be fignified by the king’s 
letters patent to the arch-bifhop of the province; if it be of an 
arch-bifhop, to the other arch- -bifhop and two bifhops, or to four — 
bifhops; requiring them to confirm, inveft, and, confecrate the 
perfon fo elected: which they are bound to perform immediately, © 
without any application to the fee of Rome. After which the — 
bifhop elect fhall fue to the king for his temporaltics, fhall make 
oath to the king and none other, and fhall take reftitution of hie e 
fecular poffeflions out of the king’s hands only. And if fuch dean — 
and chapter do not ele&t in the manner by this act appointed, or 
iffuch arch-bifhop or bifhop do refufe to confirm, inveft, and — 
confecrate fuch PEO) elect, ay thall'; incur all the pedals of 


a praemunire. 


Aw arch-bifhop is the Siete of the clergy in a whole province; _ 
and has the infpection of the bifhops of that province, as well as 
of the inferior clergy, and may deprive them on notorious caufe’. 
The arch-bifhop has alfo his own diocefe, wherein he exercifes 

epifcopal jurifdiction ; asin his province he exer cifes archiepif- 
copal. As arch-bifhop, he, upon receipt of the king’ s writ, calls 
the bifhops and clergy of his province to meet in convocation: 
but without the king’s writ he cannot aflemble them’. To him 
all appeals are made” from inferior jurifdictions within his pro: 
vince; and, as an appeal lies from the bifhops in perfon to him 
_ in perfon, fo it alfo lies from the confiftory courts of each diocefe 
to his archiepifcopal court. “During the vacancy of any fee in his 
province, heis guardian of ‘the {piritualties thereof, asthe king 
is of the temporalties ; and he executes ali ecclefiaftical jurifdic- 
tion therein. If an archiepifcopal fee be vacant, the dean and 
chapter are the fpiritual guardians, ever fince the oflice of prior 
of Canterbury was abolifhed at the reformation’. The arch- bifhop y 
is entitled to prefent by lapfé to all ecclefiaftical livingsin the 
“difpofl el 
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difpofal of his diocefan bifhops, if not filled within fx months. 
‘And the arch-bifhop has a cuftomary prerogative, when a bifhop 
is confecrated by him, to name a clerk or chaplain of his own to 
‘be provided for by fuch faffragan bifhop; in lieu of which it is 
now ufual for the bifhop to make over by deed to the arch-bifhop 
his executors and afligns, the next prefentation of fuch diggity or 
penefice in the bifhop’s difpofal within that fee, as the arch-bifhop 
himfelf fhall choofe: which is therefore called his option" : which 
options are only binding on the bifhop himfelf who grants them, 
and not his fucceffors. The prerogative itfelf feems to be derived 
from the legatine power formerly annexed by the popes to the 
metropolitan of Canterbury”. And we may add, that the papal 
claim itfelf (like moft others of that encroaching fee) was proba- 
bly fet up in imitation of the imperial prerogative called primae 
or primartae preces 5 whereby the emperor exercifes, and hath 1m- 
memorially exercifed”, aright of naming to the firft prebend that 
becomes vacant after his acceffion in every church of the empire”. 


‘A right, that was alfo exercifed by the crown of England in the 
reign of Edward 1’; and which probably give rife to the royal 
corodies, which were mentioned in a former chapter*. It is like- 
wife the privilege, by cuftom, of the arch-bifhop of Canterbury,to 
crown the kings and queens of this kingdom. And he hath alfo 


{ations in any cafe, net contrary to the holy fcripturesand the law 
‘of God, where the pope ufed formerly to grant them: which is 
‘the foundation of his granting fpecial licences, to marry at any 
lace or time, to hold two livings, and the like : and on this 
‘alfo is founded the right he exercifes of conferring degrees, im 


prejudice of the two uniyerfities”. 
; ane | is on Tue 


de cacters foluat ; et de, proxima ecclefia va- 


u (Cowel’s interpr. tit. option. 
cotura de cellatione praeditti epifcopi, quam 


_. w Sherlock of options. 1. 


x Goldtt. conftit. imper. tom. 3- pag- 406. ipfe Robertus acceptaverit, refpiciat. Breve 
y Dufrefne, V. 806. Mod. Univ. Hift. ir Edw. I. 3 Pryn. 1264. 
| <RaKe ss ach. 8. pag. 283. 


z Rex, oe falutem. Scribatis © epifcope b See the bifhhop of Ghetter’s cafe. 
Karl. quod— Roberto de Icard penfionem fuam, Oxon. 1731. ; - 
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| quam ad preces regis pracditto Roberta conceffit, 


by the ftatute 25 Hen. VIII. c. 21. the power of granting difpen- 
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_ Tue power and authority of a bifhop, befides the adminiftras 
tion of certain holy ordinances peculiar to that facred order, con- 
fifts principally in infpecting the manners of the people and clergy, 
and punifhing them, in order to reformation,by ecclefiaftical cena 
fures. ‘To this purpofe he has feveral courts under him, and may 
vifit at pleafure every part of his diocefe. His chancellor is ap= 
pointed to hold his courts for him, and to affift him in matters of 
ecclefiaftical law; who, as well as all other ecclefiaftical officers, 
if lay or married, muft be a doctor of the civil law, fo created - 


fome univerfity®. It-is alfo the bufinefs of a bifhop to inftitute, 
and to direct induction, to all ecclefiaftical livings in his diocefe, 


ARcHBIsHOPRICcKs and bifhopricks may become void by 
death, deprivation for any very grofs and notorious crime, and 
alfo by refignation. All refignations muft be made to fome fupe> 
rior’. Therefore a bifhop muft refign to his metropolitan ; but 
_ the arch-bifhop can refign to none but the king himfelf, : 


Jeol. Apan and chapter are the council of the bifhop, to 
affit him with their advice in affairs of religion, and alfo in the 
temporal concerns of the fee‘. When the reft of the clergy were 
fettled in the feveral parifhes of each diocefe (as hath formerly! 
been mentioned) thefe were referved for the celebration of divine 

fervice in the bifhop’s own cathedral; and the chief of them, 
who prefided over the reft, obtained the name of decanus or dean, 
being probably at firft appointed to fuperintend ten canons or 

prebendaries. 2a ‘ 


ALL antient deans are elected by the charter, by conge a’ effire 
from the king, and letters miflive of recommendation ; in the 
fame manner as bifhops ; but in thofe chapters,there were found- 
ed by Henry VIII out of the fpoils of the diffolved Monaiteries, 
the deanery is donative, and the inftallation merely by the kin 

a letter 


| 


@ Stat. 37 Hen. VIII. c. 17. 


e 3 Rep. 75. Co. Litt. 103, 308. A 
d Gibf. cod, 822. ol 
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letters patent®. The chapter, confifting of.canons or prebenda- 
ries, are fometimes: appointed by the king, fometimes by the 
bifhop, and fometimes elected by each other. 


Tire dean and chapter are, a3 was before obferved, the no- 
‘ginal electors of a.bifhop. The bifhop is their ordinary and im- 
mediate fuperior; and has, generally fpeaking, the power of vifit- 
ing them, and correcting their exceffes and enormities. They 
had alfo a check on the bifhop at common law: for till the flatute 
92 Hen. VIll.c. 28. his grant or leafe would not have bound his 
facceflors, unlefs confirmed by the dean and chapter re 


Draweries and prebends may become void, like 2 bifhop- 
rick, by death, by deprivation, or by refignation to either the 
_ king or the bithop’. Alfo 1 may here mention, once for all, that 
_€adcan, prebendary, or other fpiricual perfon be made a bifhop 
_all the preferments of which he was before poffeffed are void ; and 
the king may prefent to themin right of his prerogative royal. But 
| they are not void by the election, but only by the confecration *; 


HHI. Aw arch-deacon hath an ecclefiaftical jurifdiction, immies 
diately fubordinate to the bithop, throughout the whole of his 
diocefe, or in fome particular part of it. He is ufually appointed 
| by the bifhop himfelf; and hath a kind of epifcopal authority, 
originally derived from the bifhop, but now independent and dif 
ting from his". He therefore vifits the clergy ; and has his fes 
| parate court for punifhment of offenders by {piritual cenfures, and 
for hearing all other caufes of eccleliaftical cognizance. 


IV. Tue rural deans are very antient officers of the church’, — 
but almoft grown out of ule ; though their deaneries full fubhitt 
asan ecclefiaftical divifion of the diocefe, or archdeaconry. They 
feem to have been deputies of the. bifhop, planted all round his 
idol | diocefe. 


4 


rie g Gibf. cod. 173. oh ya Roll. Abr. 352. Salk. 137. 
h Co, Litt. 103. k 1 Burn. eccl. law. 68, 69. 
j Plowd. 498. ap 1 Kennet. par, antig. 633. 


Sa Sa aac asa 


Fe ES Ta mae ne ee a A AE DD I EO i 


one, (fir Edward Coke obferves) and he only, is faid vicem feu. 
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diocefe, the better to infpect the condua of the parochial clergy, 
and therefore armed with an inferior degree of judicial and co- 
ercive authority”. ' 


V. Tue next; and indeed the moft numerous, order of men 
in the fyitem of ecclefiattical polity, are the parfons and vicars of 
churches: in treating of whom I fhall firft mark ont the diftinc- 
tion betw¢en them ; fhall next obferve the method by which one 
may become a parfon or vicar; {hall then briefly touch upon their: 
rights and duties; and fhall, laftly, fhew how one may ceafe to. 
be either. ; ; H 

| PON cake i 

A PARSON, perfona ecclefae; is 6né that hath full poffeffion 

of all the rights of a parochial church. He is called parfon, per- 
fona, becaufe by his perfon the church, which is an invifible body; 
is reprefented ; and he is in himfelf a body corporate, in order 
to protect and defend the rights of the church (which he perfo- 
nates) by a perpetual fucceflion". He is fometimes called the 
rector; or governor, of the church: but the appellation of pate 
fon, (however it may be depreciated by familiar, clownith, and 
indifcriminate ufe) is the moft legal, moft beneficial, and moft 

honourable title that a parith prieft can enjoy’; becaufe fuch 2 


perfonam ecclefiae gerere. A parfon has, during his life, the free 
hold in himfelf of the parfonage houfe, the glebe; the tithes, and — 
other dues. But thefe are fometimes appropriated; that is to fy 
the benefice is perpetually annexed to fome {piritual corporation, — 
either fole or aggregate, being the patron of the living ; whom 
the law efteems equally capable of providing for the fervice of the 
church, as any fingle private clergyman. This contrivance feems _ 
to have {fprung from the policy of the monattic orders, who have bi 
never been deficient in fubtile inventions for the increafe of their _ 


_ Own power and emoluments. Atthefirft eftablifhment of parochial — 


clergy, the tithes of the parifh were diftributed in a fourfold di- i 
vifion; one for the ufe of the bifhop, another for pentane 
i ' the 4 
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the fabrick ‘of the church, a third for the poor, and the fourth 
to provide for the incumbent. When the fees of the bilhops be- 
‘came otherwife amply endowed, they were prohibited. from de- 
/manding their ufual fhare of thefe tithes, and the divifion was 
into three parts only. And hence it was inferred by ‘the monaf- 
_teries, that a fmall part was fuflicient for the officiating priei; 
and that the remainder might well be applied to the ule of their 
own fraternities, (the endowment of which was conftrued to be 
a work of the moft exalted piety) fubject to the burthen of re- 
pairing the church and providing for it’s conftant fupply. And 
therefore they begged and bought, for mafles and obits, and fome- 
times even for money, all the advowfons within their reach, and 
_thenapprepriated the benefices to theule oftheir own corporation. 
| But, inorder tocompletefuch appropriation effectually, the king’s 
licence, and confent of the bifhop, muft firft be obtained: bes. 
caufe both the king and the bifhop may fometime or other have, ° 
an intere(t, by lapfe, in the prefentation to the benefice ; which 
can never happen if it be appropriated to the ufe of a corporation, 
/ which never dies: and alfo becaufe the law repofes a coniidence 
in them, that they will not €onfent to any thing that fhall be to, 
the prejudice of the church. The confent of the patron alfo is 
neceffarily implied, becaufe (as was belore obferved) the appro- 
priation can be originally made to none, but to fuch fpiritual cor- 
poration, as is alfo the patron of the church; the whole. being 
indeed nothing elfe, but an allowance for the patrons to retain 
the tithes and glebe in thcir own hands, without prefenting any 
clerk, they themfelves undertaking to provide for the fervice of 
the church °. When the appropriation is thus made, the appro- 
priators and their fuccefiors are perpetual parfons of the church ; 
and mutt fue and be fued, in all matters concerning the rights of 
the church, by the name of parfons °, Zs 


“Tuts appropriation may be fevered, and the church. become 
difappropriate, two ways: as, firft, if the patron or appropriator - 
prefents a clerk, who is inftituted aad induéted to the parfonage ; 
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for the incumbent fo inftituted and inducted is to all intents and 
purpofes complete parfon; and the appropriation being once fe-_ 
vered, can never be reunited again, unlefs by a’ repetition of the 
fame folemnities*. And when ‘the élerk fo prefented is diftin@ | 
‘from the vicar, the rectory thus vefted i in him becomes what is | 
called gh cure, becaufe he hath no cure of fouls, having a’) 
vicar under him to whom that cure is committed’. Alfo, if the 
corporation which has the appropriation is diffolyed,. the parfon: 
age becomes difappropriate at common law; beens the perpes 


tuity of perfon is gone, which is neceflary td fupport the appro 


Pee ; 
In this manner, and fubject to.thefe conditions, may apprdsp 
priations be made at this day: and thus were molt, if not all, of | 
the appropriations at prefent exifting originally made; being ane 
nexed to bifhopricks, pxebénds, religious houfes, nay, even to ‘ 
nunneries, and certain military orders, all of which were {piri-_ 
tual corporations. At the diflolption of monatfteries by ftatutes : 
27 Hen. Vill.-c. 28. and 31 Hen. VII, c. 13. the appro priations 
_ of the feveral parfonages, which belonged to thofe refpective re- 
ligious houfes, (amounting to more than one third of all the pas 
- yifhes in England") would have been by the rules of the common, — 
law difappr opriated; had not a claufe in thofe Rtatutes intervened | 
to give them fo the king in as ample a manner as the abbots, ore. ,, 
formerly. held the fame, at the time of their diffolution. This » 
though perhaps {carcely defenfible, was not without example; 
for the fame was done in former reigns, when the alien priories, 
(that is, fuch as were Mo by foreigners only) were difloived — 
and given to the crown’. And from thefe two roots have fprung 
ail the lay eppropriations or fecular parfonages, which we now — 


fee in the kingdom; they eS been afterwards eranted out — 
from time to time a the crown”. "i 


-q Co. Litt. 46. t 2 Inft. 584. *, 
y Sine-cures might alfo be created by a Sir He Spelman (of tithes, ¢. 29.) fays” 
pther means. 2 Burn. eccl. law. 347. thefe are now called impropriations, as a 
s Seld. review of tith. c. 9. Spelm. ing improperly in the Mee of laymen, 
Apology. 35. 
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Tiuxse appropriating corporations, or religious houfes, were 


wont to depute one of their own body to perform divine fervice, 
and adminifter the facraments, in thofe parifhes of which the fo- 
ciety was thus the parfon. ‘This officiating minifter was in reality 
no morethan a curate, deputy, or vicegerent of the appropriator, 


and therefore called vicarius, or vicar. His flipend was at the 
difcretion of the appropriator, who was however bound of com- 
mon right to find fomebody, qui illi de temporalibus, epifcopo de 
fpiritualibus, debeat refpondere”. But this was done in fo fcanda- 
lous a manner, and the parifhes fuffered fo much by the neglect 
of the appropriators, that the legiflature was forced to interpote : 
and accordingly it is enacted by ftatute 15 Ric. U.c. 6, thatin 
all appropriations of churches, the diocefan bifhop fhall ordain 
(in proportion to the value of the church) a competent fim to 
be diftributed among the poor parifhioners annually; and that the 


"vicarage fhall be fufficiently endowed. It feems the parifh were 


frequently fufferers, not only by the want of divine fervice,, but 
alfo by withholding thofe alms, for which, among other purpo- 
fes, the payment of tithes was originally impofed: and there- 
fore in this act a penfion is directed to be diftributed among the 
poor parochians, as well as a fuflicient flipend.to the vicar. But 
he, being liable to be removed at the pleafure of the appropria- 
tor, was not likely to infift too rigidly on the légal fufliciency of 


the ftipend : and herefore by ftatute 4 Hen. IV.c. 12. it is or- 
dained, that the vicar fhall be a fecular perfon, not a member of 
any religious houfe ; that he fhall be vicar perpetual, not remove- 


able at the-caprice of the monaftery ; and that he fhall be ca- 


F nonically inftituted and inducted, and be fufficiently endowed, at 


the difcretion of the ordinary, for thefe three exprefs purpofes, 

to do divine fervice, to inform the people, and to keep hofpita- 
lity. «The endowments in confequence of thefe flatutes have 

ufually been by a portion of the glebe, or land, belonging to the 

parfonage, and a particular fhare of the tithes, which the appro- 

priators found it moft troublefome to colle@, and which are 
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therefore generally called privy, fmall, or vicarial, tithes ; the 
greater, or predial, tithes being ftill referved to their own ufe. 
But one and the fame one was not obferved in the endowment of 
all vicarages. Hence fome are more liberally, and fome more 
{cantily, endowed: and hence many things, as wood in par= 
ticular, is in fome countries a rectorial, and in fome a vicarial | 
tithe. 


Tue diftinction therefore of a parfon and vicar is this: thaty |! 


priatcr over him, entitled to the beft part of the profits, to whom 

he is in eflect perpettial curate, with a ftanding falary. Though 

in fome places the vicarage has been confiderably augmented by — 
a large thare of the great tithes; which augmentations were | 
greatly aflifted by the ftatute 29 Car. II. c. 8. enacted in favourg|: 
of poor vicars and curatés, which rendered fuch temporary aug-)) 
mentations (whea made ty the apprgprigtU) perpetual. re 


tation ; aft tution; and induction. ‘The cited b6 eee 
the holy orders of deacon and prieft, according to the liturgy arid” | 
: Wea is foreign to ie aie, of ace CORE are ae q 


a oritds by earnees Poli Meal 2 that’ ab Mohit twenty 
three years of age, and in.deacon’s orders, fhould be prefented to 
any benefice with cure; and if he were not ordained prieft within 
one year after his lidudtent he fhould be 7p/o facto deprived: 
and now, by ftatute 13 & 14 Car. I. c. 4. no perfon is capable 
to. be admitted to any benefice, unlefs he hath been firit ordained 
aprieft; andthen he is, in the language’of the law, a clerk in 
orders, But i jhe obtains orders, or a licence to preach, by 
money 


* 


% See 3 Burn, eccl. law, 103, 
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‘money or corrupt practices (which feems to be the true, though 


not the common notion of fimony) the perfon giving fuch orders 


forfeits’ 4o/. and the perfon receiving 10/. and 1s incapable of 
any ecclefiaftical preferment for feven years afterwards. 
, | 


Any clerk may be prefented* to a parfonage or vicarage; that 


4s, the patron, to whom the advowfon of the church belongs, 


may offer his clerk to the bifhop of the diocefe to be inftituted. — 
Of advowfons, or the right of prefentation, being a fpecies of 
private property, we fhall find a more convenient place to treat 
in the fecond part. of thefe commentaries. But when a clerk is 
prefented, the bifhop may refufe him upon many accounts. “As, 


i. If the patron is excommunicated, and remains in contempt 


7 forty days*. Or, 2. Ifthe clerk be unfit?: which unfitnels is of 
| feveral kinds. irft, with regard to his perfon; as if he bea 
baftard, an outlaw, an excommunicate, an alien, under age, or 


the like’. Next, with regard to his faith or morals; as for any 


. particular herefy, or vice thatis malumin fe: but if the bifhop 


alleges only in generals, as that he is /chifmaticus inveteratus, OF 
objects a fault that is malum probibitum merely, as haunting ta- 


_-verns, playing at unlawful games, or the like; it is not good 


cause of refufal’. Or, laftly, the clerk may be unfit to ditcharge 


the paftoral office for want of learning. In any of which, cafes 


the bifhop may refufe the clerk. In cafe therefufal is for herely,,. 


| {chifm, inability of learning, or other matter of ecclefiaftical 


cognizance, the the bifhop muft give notice to the patron of 
fuch his caufe of refufal, who, being ufually a layman, is not 
fuppofed to have knowlege of it; elfe he cannot prefent by lapte: 
but if the caufe be temporal, there he his not bound to give 


f X 


notice’. 


[e 
y Stat. 31 Eliz. c. 6. § Glaniv. hi3. ¢.20. ™ 
2 A layman may alfo be prefented ; but c 2 Roll. Abr. 336, 2 Inft.63% Stat. 
he muft take prieft’s orders Beforelhis ade 3 Ric. Il. e.3. 7 Ric. Il. c. 12. 
tniffion. 1 Burn. 103. d 5 Rep. 58. 
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t an action at law be brought by the patron againft the 
bifhop, for refufing his clerk, the bifhop muft affion the canfe. | 
If the caufe be of a Ceniporal nature and the fact admitted, (asi | 
for.initance, outlawry) the judges of the king’s courts muft de- | 
termine it’s validity, or, whether it be fufficient caufe of refufal; ‘ 
ut ifthe fac be denied, it muft be determined by a jury. If the 
caufe be of a fpiritual nature, (as, herefy, particularly alleged) 
the fact if denied fhall alfo be determined by a jury;.and if the 
fact be admitted or found, the court upon confultation and advice | 
of learned divines {hall decide it’s fufficiency’. If the caufe be 
want of | learning, the bifhop need not fpecify in what points the 
clerk is deficient, but only allege that he is deficient*: for the | 
fatute 9 Edw. Il. ft. 1. c. 13. is exprefs, that the examination of | 
the fitnefs of a per fon prefented to a benefice belongs to the ec= | 
clefiafticaljudge. But becaufe it would be nugatory in this cafe 
to demand the reafon of refufal from the ordinary, if the patron 
were bound to abide by his determination, who has already pros 
nounced his clerk unfit; therefore, it the bifhop returns the clerk 
to be minus fufficiens in hteratura, the court fhall write to the 4 
“metropolitan, to re-examine him, and certify his gt | 
which certificate of the arch-bifhop is final®. ; 


4 

Ir the bifhop hath no objections, but admits the patron’s s pte 
fentation, the clerk fo admitted is next to be inftituted by, him } : a 
which isa kind of inveftiture of the fpiritual art of the bene- _ 
fice: for by inftitution the care of the fouls of the ‘parith is com= 
mitted to the charge of the clerk. When a vicar is’ inftituted, he : 
(befides the ufual forms) takes, if required by the bifhop, an oath 
of perpetual refidence ; for the maxim of law is, that vicarius non 
habet vicarium: and,as the non-refidence of the appropriators 4 | 
the caufe of the perpetual eftablifhment of vicarages, the law | 
judges it very improper for them to defeat the end of their cong 
ftitution, and by abfence to create the very mifchiefs which they | | 
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“were appointed to remedy: efpecially. as, if any profits are to 


arife from putting in a curate and living at a diftance from the 


-parifh, the appropriator, who is the real parfon, has undoubtedly 


the elder title to them. When the ordinary is alfo the patron, 


and confers the living, the prefentation and inititution are one and 
the fame act, and are called a collation to a benefice. By infti- 
tution or collation the church is full, fo that there can be no frefh 
_prefentation till another vacancy, at leaft in the cafe of a common 


patron; but the church is not full againft the king, till induction : 
nay, even if a clerk is inftituted upon the king’s prefentation, the 


"crown may revoke it before induction, and prefent another clerk'. 
- Upon inftitution alfo the clerk may enter on the parfonage houfe 
_and glebe, and take the tithes; but he cannot grant or let them 
or bring an action for them, till induction. 


InpucTIoN is performed by a mandate from the bifhop to 


_ the arch-deacon, who nfually iffues out a precept to other clergy- 


men to perform it for him. It is done by giving the clerk corpo- 


_ ral poffeffion of the church, as by holding the ring of the door, 


tolling a bell, or the like; and is a form required by law, with 
intent to give all the parifhioners due notice, and fufficient cer- 


tainty of their new minifter, to whom their tithes are to be paid. 


This therefore is the inveftiture of the temporal part of the bene- 
fice, as inftitution is of the fpiritual, And when a clerk is thus 


| prefented, inftituted, and inducted into a rectory, he is then, and 


not before, in full and complete poffeflion, and is called in law 
perfona imperfonata, or parfon imparfonee*. 


_ Tue rights of a parfon or vicar, in his tithes and ecclefiaftical 
dues, fall more properly under the fecond book of thefe commen- 
taries: and as to his duties, they are principally of ecclefiaftical 


cognizance; thofe only excepted which are laid upon him by 


ftatute. And thofe are indeed fo numerous, that it is impracticable 
to recite them here with any tolerable concifenefs or accuracy. 
Some of them we may remark, as they arife in the progrefs of 
- : ; ; : our —_ 
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our enquiries, but for the reft I muft refer Ti gitele to fuch sithiongs ! 
as have compiled treatifes exprefsly upon this fubject’. I fhall 
only juft mention the article of f refidence, upon the fuppofition of | 
which the law doth ftile every parochial minifter as inéumbent. ! 
By ftatute 21 Hen. VIII. ¢. 13. perfons wilfully abfenting them- } 
felves from their benefices, for one month together, or two months 
in the year, incur a penalty of 5/. to the king, and 5/. to any | 
perfon that will fue for the fame: except chaplains to the kings, | 
or others therein mentioned ™ , during their attendance in the’ |! 
houfhold of fuch as retain ects : mad alfo except * all heads o >} 
houfes; magiftrates, and profeffors in the univerfities, and all} 
fludents under forty years of age refiding there, bona fide, for) } 
egal refidence is not only in the parifh, but alfo in the ‘fi 
parfonage houfe: for it hath been refolved°, that the ftatute | 
intended refidence, not only for ferving the cure, and for hofpi-7 }/ 
tality ; but alfo for maintaining the houfe, that the fuccellor alfg” » 
may keep hofpitality there, , 


We have feen that there is but one way, whereby ohe may | ! 
become a parfon or vicar: there are many ways, by which one - 
may ceafe to be fo. 1. By death. 2. By ceflion, in taking an-) 
other benefice. For by ftatute 21 Hen. VIII. c.° is if any one | 
having a benefice of 8/. per annum, or upwards, in the king’ oo. 
books, (according to the prefent valuation ",) accepts any other, i 
the firft fhall be adjudged void, uniefs he obtains a difpenfation ; 
which no one is intitled to have, but the chaplains of the king 
and others therein mentioned, the brethren and fons of lords ands | 
knights, and doctors and bachelors of divinity and law, admitted 
by the univerfities of this realm. And a vacancy thus made, for 
want of a difpenfation, is called ceflion. 3° By confecration ; ; for, x 
as was mentioned before, pan a clerk is promoted to a bithop-# | 


i] 


1 Thefe are very numerous: but there m Stat. 25 Hen. VIII. c. 16. 3 ee VILE, & 
areonly two, which can be reliéd on with c. 28. 
any degree of certainty ; bifhop Gibfon’s n Stat.28 Hen. VIII, c. 13. 
codex, and Dr Burn’s ecclefiaftical law. o 6 Rep. ar. 

. va p Cro. Car. 456. 
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‘rick, all his other preferments are void the inftant that he is 
‘confecrated. But there is a method, by the favour of the crown, 
of holding fuch livings in commendam. Commenda, or ecclefia com- 
‘mendata, is a living commended by the crown to the care of a 
clerk, to hold till a proper paftor is provided for it. This may 
be temporary, for one, two, or three years ; or perpetual: being 
a kind of difpenfation to avoid the vacancy of the living, and is 
called a commenda retinere. ‘There is alfo a commenda recipere, 
which is to take a benefice de novo, in the bifhop’s own gift, or 
the gift of fome other patron confenting to the fame; and this 
is the fame to him as inititution and induction are to another 
clerk *. 4. By refignation. But this is of no avail, till accepted 
by the ordinary ; into whofe hands the refignation mutt be made". 
s. By deprivation, either by canonical cenfures, of which I am 
‘not to fpeak; or in purfuance of divers penal ftatutes, which 
declare the benefice void, for fome nonfeafance or neglect, ‘OF 
elfe fome malefeafance or crime. As, for fimony *; for main- 
taining any do¢trine in derogation of the king’s fupremacy, or 
ofthe thirty nine articles, or of the book of common-prayer 5 
for neglecting after inftitution to read the articles in the church, 
or make the déclarations againft popery, or take the abjuration — 
cath"; for ufing any other form of prayer than the liturgy of 
the church of England”; or for abfenting himfelf fixty days in 
one year from a benefice belonging to a popifh patron, to which — 
the clerk was prefented by either of the univerfities*; in all 
which and fimilar cafes’ the benefice is 7p/o facto void, without ~~ 
any formal fentence of deprivation, — Peon) 


VI. A cuRATE is the loweft degree in the church ; being 
“in the fame ftate that a vicar was formerly, an officiating tem- 
porary minifter, inftead of the proper incumbent. Though there 


ae ae Bbb i are 
gq Hob. T44. Fis ag eae Cen ae u Stat. 13 Eliz. C. Ike 14 Car. Tl, c.g 
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are what are called perpetual cur acies, where all the tithes 
appropriated, and no vicarage endowed, (being forfome particular 
reafons” exempted from the ftatute of Hen. IV) but, infte 
thereof, fuch perpetual curate is appointed by the appropriator, 
With regard to the other fpecies of curates, they are the objects 
of fome particular ftatutes, which ordain, that fuch as fe 
church during it’s vacancy fhall be paid fuch ftipend as t e 
dinary thinks reafonabie, out of the profits of the vacancy 
if that be nat fufficient, by the fuccefior within fourteen da 
after he takes pofleffion*: and that if any reCtor or vicar ni 
‘minates a curate to the ordinary to be licenced, the ordinary ft 
fettle his flipened under his hand and feal, not exceeding 50. DE 
| annum, nor lefs than 201, and oan failure of payment n ma 
quefter t the profits ¢ af the benefice®, URS ae 

_Tuus much of bie clergy, properly fo called. cr ae are 
alo certain inferior ecclefiaftical officers of whom the common 
aw takes notice ; and that, principally, to affitt the ecclefi 
jurifdiction, where it is deficient in powers, On hice of 
Tthall make a few etary remarks. ht 

Vage ds dag dy? 

- WAL iCavac HWARDENS are the Manet or ‘eeneks of 
arith: and reprefentatives of the body of the parifh®. The 
care: fometimes appointed by the minifter, fometimes by the pari ; 
fometimes by both together, as cuftom directs. ‘They are ta 
in favour of the church, ‘to be for. fome purpofes a kind of cor= 
poration at the common law; that is, they are enabled by ¢ t 
name to have a property in woods and chattels, and to bring ; 
tions for them, for the ufe and profit of the parifh. Yet th 
may not wafte the church goods, but may be removed by t 
parith, and then called to account by aétion at the common law : 
but there is no method of ‘calling them to account, but by frit i 
yemoving them 5 for none can legally, ¢ oe it, but thofe who are 


i Fi. 
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are i Rea bal, law. Alte it c “te, Sweden tnae 8 eee fimilar officers, 
iy a Stat. a8 Hen. VIII. c. 11. whom they call kiorckiowariandes, Stiern~ 
b State Tz Ann. ft. Be Ce The tin hook. 1, 3: C. Ts 
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put in their place. | As to lands, or other real property, as the 
‘church, church-yard; &c. they have no fort of intereft therein; 
‘but if any damage is done thereto, the parfon only or vicar fhall 
havé the a@tion. Their office alfo is to repair the church, and 
make rates and levies for that purpofe : but thefe are fecoverable 
only in the ecclefiaftical court. They are alfo joined with the 
_overfeers in the care and maintenance of the poor. They are to 
-levy* a dhilling forfeiture on all fuch as do not repair to church 
‘on fundays and holidays, and are empowered to keep all perfons 
orderly while there® to which end it has been held that a church- 
warden may juttify the pulling off a man’s hat, without being 
guilty of either an affault or trefpafs®. There are alfo a multi- 
tude of other petty parochial powers committed to their charge 
| by divers acts of parliament*. 


F _VUL Parise clerks and fehtens are alfo regarded by the 
-commion law, as perfons who have frecholds in their offices; and. 
therefore though they may be punifhed, yet they cannot be de- 
| _prived; by ecclefiaftical cenfures’. The parifh clerk was formerly 
very frequently in holy orders; and fome are fo to this day. He 
is generally appointed by the incumbent; but by cuftom may be 
chofen by the inhabitants; and iffuch cuftom appears, the court 
of king’s bench will grant a mandamus to the arch-deacon to 
|" fwear himin, for the eftablifhment of the cuftom turns it into 


| a temporal or civil right’. a a igaeee 

| Ssh Bibby 2ah 
a Stat. 1 Biz. case énd.of his -eirenarchas and Dr Burn, tit, 
‘¢ 1 Lev. 196, church, churchwardens, vifitation. 


f Sce Lambard of churchwardens, at the g 2 Roll. Abr. 234. 
; ‘ h Cro. Car. sg. 
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HE ihe patt of his majefty’ 3 fabjefts,. or. aan 
pe people as are not comprehended under the denom 
_ of clergy, may be divided into three i ca ftates, the civil 
military, and the maritime. ! Peep He: 


{ 


-Tuar part of the nation a oh falls under our firft and mof 
éomprehenfive divifion, the civil flate, includes all orders of men 
from the higheft nobleman to the meaneft peafant, that are 
included under either our former divifion, of clergy, or und 
one of the two latter, the military and maritime fates a 
may fometimes include individuals of the ‘other three order 
fince a nobleman, a knight, a gentleman, or a eras mi 
become either adivine, a foldier, or a feaman.., 


Tue civil fate confifts of the nobility ne the commona 
Of the nobility, the peerage of Great-Britain, or lords 1 
as forming (together with the bifhops) one of the fu 
‘branches of the legiflature, I have before fufficiently fpoken ¢ 
we are here to confider them according to their feveral degr 
‘or titles of honour. — | 


\ 
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Au degrees of nobility and honour are derived from the 
king as their fountain*: and he may inftitute what new titles 
he pleafes: Hence it is that all degrees of honour are not of 
equal antiquity. Thofe now in ufe are dukes, marquelfles, carls, 


vifcounts, and barons’. 


1. A duke, though it be with us, as a mere title of nobility, 
inferior in point of antiquity to many others, yet it is fuperior to 
all of them in rank ; being the firft title of dignity after the royal 


family’ Among the Saxons, the Latin name of dukes, duces, is 


| wery frequent, and fignified,as among the Romans, the com- 
| manders or leaders of their armies, whom in their own language 
they called weretoga*; and in the laws of Henry I (as tranflated 


? 


by Lambard) we find them called Aeretochii. But after the Nor- 


man conqueft, which changed the military polity of the nation, 
_ the kings themfelves continuing for many generations dukes of 
Normandy, they would not honour any fubjects with that title, 


till the time of Edward HI; who, claiming to be king of France, 
and thereby lofing the ducal in the royal dignity, in the eleventh. 
year of his reign created his fon, Edward the black prince, duke 
of Cornwall: and many, of the royal family efpecially, were 
afterwards raifed to the fame honour. However, in the reign of 


queen Elizabeth, A. D. 1572°, the whole order became utterly 


ae 


oe 


extinct: but it was revived about fifty years afterwards by her 
fucceflor, who was remarkably prodigal of honours, in the per- 
fon of George Villiers duke of Buckingham. « 


2. A marque/s, marchio, 18 the next degree of nobility. His 
office formerly was (for dignity and duty were never feparated by 


our anceftors) to guard the frontiers and limits of the kingdom; 
se | which 


ii, 
© 4 4 Inft. 363. ! 
-b For the original of thefe titles on the fame root as the Ger 


continent of Europe, and their fubfequent antient appellation of 


d This is apparently derived from the 
man bergogen the 
dukes inthat country: 


“‘dntroduétion into this ifland, fee Mr Selden’s Seld. tit. hon. 4. 1. 126. ~ ee 
titles of honour. : ~ e Camden. Britan. fit. ordives.. Spelman. 


! © Camden. Britan. tif. ordincs. 


Glof, TQTs * 


4 


398 The RIGHTS Book 


which wete called the marches, from the teutonic word, march 

a limit: as, in particular, were the marches of Wales and Sc 
land, while they continued to be enemies countries: The pe 
fons who had command there, were called lords marchers, 
marqucfles; whofe authority was abolithed by ftatute 27Hen. VU. 
c.27: though the title had long before been made a mere enfign | 
of honour; Robert Vere, earl of Oxford, being created marque 

of Dublin: by Richard IT in the eighth year of his eee Te 


3, An earl is a title of nobility fo antient, that it’s ori 
cannot clearly be traced out. Thus much feems tolerably cer 
that among the Saxons they were called ealdormen, quafi ele 
men, fienifying the fame as ‘fenior or fenator among the Romans 
and alfo /chiremen, bécaufe they had each of them the Civil 
vernment ofa feveral divifion or fhire. On the irrupton of 
Danes, they changed the name to éorles, which, according 
Camden*, firnified the fame in their language. In Latin t e 
are called comites, (a title firft ufed in the empire) from being t 
cing’s attendants ; ** a focretate nomen fumpferunt, reges énim tal 
“¢ fib affociant®.’ After the Norman conqueft they were for fo 
time called counts, or countees, from the French; but they diet | 
notlong retain that name themfelves, though hate thires are from * 
thence called counties to this day. It is now become a mere title, | 
they having nothing to do with the government of the county; | 
which, as has been more than once obferved, is now entirely dc 
volved on the theriff, the earl’s deputy, or vicé-comes. In writ 
_ afid commiflioris, and other formal inftruments, the king, whe 
he mentions any peer of the degree of an earl, ufually ftiles hi 
ge ‘trufty and well beloved cou/in:” an appellation as antient as th 
reign of Hen: ry IV; who being either by his wife, his mother, 
ot his filters, actually related or allied to every earl in the king- 
dom, artfully and conftantly acknowleged that connexion in all. ; 
his letters and other public acts ; from whence the ufage has def- 
cended to his fucceflor s, though the reafon has long ago failedy 

a” 4. tua E 
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| if THe name “of vice-comes or vifcount was afterwards made 
‘ple of as an arbitrary title of honour, without any fhadow of of- 
fice pertaining to it, by Henry the fixth, when in the eighteenth 
year of his reign, he created John Beaumont a peer, by the name 
of vifeount Beaumont, which was the firftinftance of the kind‘, 


ig. A pete s isthe moft general and univerfal title of nobi- 
‘ity; for originally every one of the peers of fuperior rank had 

: alfo a barony annexed to his other titles". But it hath fometimes 
happened that, when an antient baron hath been raifed to a new 

| degree of peerage, in the courfe of a few generations the two titles 
have defcended differently ; one perhaps to the male defcendants, 
the other to the heirs general; whereby the earldom or other 
fuperior title hath fubfifted without a barony; and there are alfo 
- modern inftances, where earls and vifcounts have been created 
without annexing a barony to their other honours: fo that now 
the rule doth not hold univerfally, that all peers are barons. The 

| - original and antiquity of baronies has occafioned great enquiries 
among our Englifh antiquarians. The moft probable opinion 
feems to be, that they were the fame with our prefent lords of 
| panarss to which the name of court baron, (which is the lord’s 
| sourt, and incident to every manor) gives fome countenance. It- 
“may be collected from king John’s magna carta’, that originally 
all lords of manors, or barons, that held of the king iz capite, 
had feats in the great council or parliament: till about the reign 
of that prince the conflux of them became fo large and trouble- 

| fome, that the king was obliged to divide them, and fummon 

| only the Sree barons in perfon; leaving the fmall ones to be 
fummoned by th > fheriff, and (as it is faid) to fit by reprefenta- 
‘tion in another hor ufe; which gaye rife to the feparation of the 
| two houfes of parliament". By degrees the title came to be con- _ 
fined to the greater barons, or lords of parliament only; and there _ 


by at were ‘3 
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were no other barons among the peerage but fuch as were fun 
moned by writ, in refpect of the tenure of their lands or )- 
nies, till Richard the fecond firft made it a mere title of . 

by conferring it on divers perfons by his letters Bed rt 


feveral inne ‘of nobility, { fhall next aon the n 
which-they may be created. The right of peerage feem 

been originally territorial; that is, annexed to lands, 
caftles, manors, and the hike: the proprietors and poflef 
which were (in right of thofe eftates) allowed to be peers o 
realm, and were f{ummoned to parliament to do fait and fervic 
to their fovereign: gnd, when the land was alienated, the di, 
nity pafled with it as appendant. Thus the bifhops full fit in 
houfe of lords in right of fucceffion to certain antient baro 
annexed, or fuppofed to be annexed, to their epifcopal lan 
and tbs: in 11 Hen, VI, the poffeflion of the caftle of 

was adjudged to confer an earldom on it’ ’s poffeffor”.. f 

wards, when alienations grew to be frequent, the oe 3 

_ peerage was confined to the lineage of the party ennoblec | 

_ inftead of territorial became perfonal. Actual proof of 2 

by barony. became no longer’ neceflary to. conftitute 2 
liament; but the record of the writ of fummons to. him 
canceftors) was admited as a fiz ficient evidence | of ae tenure, iy 


Vokes 


Pees are now created either by writ, or by patent: 
‘pat rent aiae to their ane gis though by Iength of tes 
loft. The creation by writ, or the king’s letter, 3 is a fum: 
“to attend the houfeof peers, by the ftile and title 

< ane the king is pleafed to confer: that by pa 
B90 toa fabject of any dignity and degree of peerage. wee 
“creation by writ is the more antient way; but a man is not en~ 
nobled thereby, unlefs he eer takes his feat i in the houfe of 
| lords: 


nr Inft. 9. Seld. Fan. Angl. 2. §. 66. p Seld. tit. of “eet nae Bs 6. Or §..S./ae 4 | 
WL Glanv. hy, 6% Pie, 


‘lords: and fome are of opinion that there muft be at leaft two 


evidence an hereditary barony * : and therefore the moft utfual, 
_becaufe the fur eft, way isto grant the dignity by patent, which 


of, though he never himfelf makes ufe of it". Yet it is frequent 
‘to call up the eldeft fon of a peer to the houfe of lords by writ 


tent: for a perfon created by writ holds the dignity to him and 


letters patent, there mutt be words to dire@ the tierce: elfe 
| the dignity enures only to the grantee for life *. For a man or 
woman may be created noble for their own lives, and the dig- 
_ nity not defcend to their heirs at all, or defcend only to fore 
- particular heirs: as where a peerage is limited to a man, and 


fer 
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writs of fummons, and a pecing, | in two diftinct parliaments, to 


enures to a man and his heirs according to the limitations there- 


of fammons, in the name of his father’s barony: becaufe in that 
cafe there is no danger of his children’s lofing the nobility in cafe 
lie never takes his feat ; for they will fucceed to their grand- 
father. Creation by writ has alfo one advantage over that by pa- 


his heirs, without any words to that purport in the writ; but in 


the heirs male of his body by Elizabeth his prefent ieee and, 
not to fuch heirs by any former or future wife. 


LeT ws next take a view of a few of the principal incidents 
attending the nobility, exclufive of their capacity as members of 
parliament, and as hereditary counfellors of the crown; both of 
which we have before confidered. And firft we muft obferve, 
that in criminal cafes a nobleman fhall be tried by his peers. 
The great are always obnoxious to popular envy: were they to 
be judged by the people, they might be in danger from the pre- 
judice of their judges; and would moreover be deprived of the 
privilege of the meaneft fubjects, that of being tried by their 
equals, which is fecured to all the realm by magna carta, c. 29s 
It is faid, that this does not extend to bifhops; who, though they 
are lords of parliament, and fit there by virtue of their baronies _ 
which they hold jure ecclefiae, yet are not ennobled in blood, 

Ccc : and 
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and confequently not peers with the nobility’. As to peereffes, | | 
no provifion was made for their trial when accufed of treafon or | 
felony, till after Eleanor dutchefs of Gloucetter, wife to the lord — 
protector, had been accufed of treafon and found cuilty of witch- il |: 
craft, in an ecclefiaftical fynod; through the intrigues of cardinal | } 
Beaufort.. This very extraordinary trial gave oceafion to a fpecial | | 
flatute, 20 Hen. VI. c. 9. which enacts that peerefles, either in |’ 
their own right or by marriage, fhall be tried before the fame |} 
judicature as peers of therealm. Ifa woman, noble in her own [| 
right, marries a commoner, fhe {till remains noble, and fhall' be © } 
tried by her peers: but if the be only noble by marriage, then | 
by a fecond marriage, with a commoner, fhe lofes her dignity; | 
foras by marriage.it is gained, by marriage it is alfo loft. Yet if 7 | 
a duchefs dowager marries a baron, fhe continues a*duchefs till ; 
for all the nobility are sares, and therefore it is no degradation ”. | 
A. peer, or peerefs (either in her own right or by marriage) can- 7/ 
not be arrefted in civil cafes": and they have alfo many peculiar | 
privileges annexed to their peerage in the courfe of judicial pro- | 
ceedings. A peer, fitting i in judgment, gives not his verdict upon | 
oath, hike an or dinary juryman, but upon his honour “: he an= | 
fwers alfo to bills in chancery upon his honour, and not upon — 
his oath“; bat when he is examined as a witne(s either in civil © 
or criminal cafes, he muft be fworn’: for the re{fpect, which 7 is 
the law fhews to the honour of a peer, does not extend fo far | 
as to overturn a fettled maxim, that im jsudicio non creditur nif ; 
juratis* . The honour of peers is however fo highly tendered by 
the law, that it is much more penal to fpread falfe reports of | | 
them, and certain other great officers of the realm, than of other © | 
men: fcandal againft them being called by the paealien name of — 


fcandalum magnatum, and fubjected to peculiar punifhment by ' 
divers antient ftatutes*. 


A PEER 
t 3 Inf. 30. 3x. y Salk. sr2. 
w 2 Inft. 6. z Cro. Car. 64. : 
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A pveercannotlofe his nobility, but by death or attainder 5 
though there was an inftance, in the reign of Edward the fourth, 
of the degradation of George Nevile duke of Bedford by. act of 
parliament’, on account of his poverty, which rendered him un- 
able to fupport his dignity’. But this is a fingular initance *: 
which ferves at the fame time, by having happened to fhew the 
power of parliament; and, by having happened but once, to 
{hew how tender the parliament hath been, in exerting fo high 
apower. It hath been faid indeed‘, that if a baron wafte his 
eftate, fo that he is not able to fupport the degree, the ing may 
degrade him: but it is expreisly held by later authorities, that 
a peer cannot be degraded but by act of parliament. 


x 


Tue commonalty, like the nobility, are divided into feveral 
degrees ; and, as the lords, though different in rank, yet all of 
them are peers in refpect of their nobility, fo the commoners, 
though fome are greatly fuperior to others, yet all are in law 
peers, in refpect oftheir want of nobility’. 

Tue firft name of dignity, next beneath a peer, was anticently 
that of vidames, vice-domint, or valvafors®: who are mentioned 
by our antient lawyers" as viri magnae dignitatis ; and fir Edward: 
‘Coke! fpeaks highly of them. Yet they are now quite out of 
ufe; and our legal antiquarians are not agreed upon even their 
original or antient office. - 


> 


* 
Ae vG@rere a , . Now. 

b 4 Inft. 355. *¢ trouble of all fuch countries where fuch 

¢. The preamble to the aét is remarkable ; ©¢ eftate fhall happen ‘to be; therefore, 
£¢ foyafmuch as oftentimes it is feen, that 6 ocr”? fs 
*« when any lord is called to high eftate, d Moor. 678. 
«and hath not convenient livelyhood to e 12 Rep. 107. 12, Mod, 56, 
** fupport the fame dignity, it induceth £2 Ink? 30% 
** great poverty and indigence, and caufeth g@ Camden. ibid. 
S* oftentimes great extortion, embracery, h Bracton. Lr. ¢. ce 


“and maintenance to be had; to the great iz Init. 6¢7. tia 
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‘Now therefore the firft Heme after the Ress is a knight. f 
of the order of St. lg Beiet or of the garter; firft inftituted th | 
Edward IU, 4. D. 1344." wee follows a énight banneret ; who — ; 
indeed by ftatutes 5 Ric. IL. ft. 2.c. 4. and 14 Ric. IL. c. 11. is 
ranked next after barons: and Aid precedence was confirmed mH 
him by order of king James I. in the tenth year of his reign! | 
But, in order to intitle himfelf to this rank, he muft have been’ | 
created by the king in ee in the field, under the royal ban-_ 
ners, in time of open war” Elfe he ranks after baronets,; tall 
are the next order: aa title 1s a dignity of inheritance, \ 
_ created by letters patent, and ufually defcendible to the iffue male. — oY 
It was firft inftituted by king James the firft, A. D. 1611. in ‘| 
order to raifea competent fum for the ecHnedOn! of the province | 
of Ulfterin Ireland ; for which reafon all baronets have the arms — 
of Uitter fae aeaed to their family coat. Next follow knights i 
the bath, an order inftituted by king Henry IV, and revived A | 
king George the firft. They are fo called from the ceremony ( of 7 | 
bathing, rhe night before their creation. The laft of thefe i in- : 
ferior nobility are knights bachelors ; the moft antient, though the 
Jowett, order of knighthood amongtt us: for we have an-in- — i 
ftance* of king Alfred’s conferring this order on his fon Athel-\ — 
ftan. The cuftom of the antient Germans was to give their — j 
- young men a fhicld and a Jance in the great council: thig was _ { 
equivalent to the toga dirilis of the Romans: before this they 4 ! 
were not permitted to bear arms, but were acoounted as part of ~ 
the father’s houfhold; after it, as part ofthe public °. Hence 
fome derive the ufage be knighting, which has prevailed all over 
the weftern world, fince it’s reduction by colonies from thofe nor- “ | 
thern heroes. Knights are called in Latin equites aurati: aurati, 
from the gilt fpurs they wore; and equites, becaufe they always a) 
ferved on horfeback : for it is obfervable °, that almoft all nations a 


call their knights by fome appellation derived from an horfe. 
=" 8 “ They 
k Seld. tit. of hon. 2. 5. 41. n Will. Malmh. hb. 2. 


] Ibid. 1.11. 3. o Tac. de morib. Germ. 13. tt | 
m 4 Inft. 6. p Camden, ibid, Co. Litt. 74, oi 
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They are alfo called in our law milites, becaufe they formed a 
‘part, or indeed the whole, of the royal army, in virtue of their 
feodal tenures; ome condition of which was, that every one who 
helda knights fee (which in Henry the fecond’s time * amounted 
to 201. per annum) was obliged to be knighted, and attend the 
king in his wars, or fine for his non-compliance. The exertion 
of this prerogative, as an expedient to raife money in the reign 
of Charles the firft, gave great offence: though warranted by 
law, and the recent example of queen Elizabeth: but it was, at 
the reftoration, together with all other military branches of the 
feodal law; abolifhed; and this kind of knighthood has, fince 
that time, fallen into great difregard. 


Turse, fir Edward Coke fays’, are all the names of digniéy 
in this kingdom, efquires and gentlemen being only names of 
worfbip. But before thefe laft the heralds rank all colonels, fer- 
‘jeants at law, and doétors in the three learned profeflions. 


Esquires and gentlemen are confounded together by fir 
‘Edward Coke, who obferves’, that every efquireis a gentleman, 
and a gentleman is defined to be one que arma gerit, who bears 
‘coat armour, the grant of which adds eentility to aman’s family: 
‘an like manner as civil nobility, among the Romans, was founded 
in the jus imaginum, or having the image of one anceftor at leaft, 
who had borne fome curule office. It is indeed a matter fome- 
what unfettled, what conftitutes the diftinétion, or whois a real 
_efquire : for itis not an eftate, however large, that confers this 
rank upon it’s owner. Camden, who was himfelf a herald, dif- 
_ tinguithes them the moft accurately ; and hereckons up fourforts 
ofthem’. 1. The eldeft_fons of knights, and their eldeft fons, 
in perpetual fucceffion". 2. The younger fons of peers, and their 
_eldeft fons, in like perpetual fucceflion: both which fpecies of 
| efquires fir Henry Spelman entitles armigeri natalitiu. 3. Efquires 
t created 


q Glanvil. f. 9..c. 4. t Ibid. 
r 2 Inft. 667. uz Inft. 664. 
s 3 Inf, 668. w Gloff. 43. 


406 The-R.1.G 8 Tis Book. {J 


created by the king’s letters patent, or other inveftiture ; andj, 
their eldeft fons. 4. Efquires by virtue of their offices; as jul) 
tices of the peace, and others who bear any office of truft under’ 
the crown. Tothefe may be added the efquires of knights of| 
the bath, each of whom conftitutes three at his inftallation ; 


and all foreign, nay, Irifh peers; for not only thefe, but th 


eldeft fons of peers of Great Britain, though frequently titular] 


lords are only efquires in the law, and mutt oe be named in all 


regal pipecedings: . As for gentlemen, fays fir Thomas ‘Smith’,} 
they be made good cheap in this kingdam: for whofoever ftu- | 


dieth the laws of the realm, who ftudieth in the univerfities, 


who profeffeth liberal {ciences, and (to be fhort,) wha can live| 
idly, and without manual labour, and will bear the port, charge, | 
and countenance of a gentleman, he fhall be called mafter, and) 
fhall be taken for a gentleman, A yeoman is he that hath free) 
land of forty fhillings by the year; who is thereby qualified to. 
ferve on juries, vote for knights of the fhire, and do any other , 


act, where the law requires one that is probus et legalis home’. 


9] 


Tux reft of the commonalty are trade/men, artificers, Pe 
Jabourers; who, (as well as all others) muft in purfuance of the 
ftatute 1 Hen. V.c. 5.be ftiled by the name and addition of 
their eftate, degree, or myftery, in all actions and other legal 
proceedings. 


x 3 Inft. 30. 2 Inft, 667. z 2 Inft. 668. 
y Commonw, of Eng. b. 1. ¢. 20, far. 
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'Or rue MILITARY anp MARITIME 
S F A T ES: 


gH E military Ratesncludes the whole of the foldiery ; or; 
 fach perfons as art peculiary appointed among the reit of 
the people; for the fafeguard and defence of the realm, 


Iw 2 land of liberty it is extremely dangerous to make a dif 
ting order of the profeilion of arms. In abfolute monarchies 
this is neceflary for the fafety of the prince; and arifes from the 
main principle of their conftitution, which is that of governing 
‘by fear: but in free flates the profeflion of a foldier, taken 
fingly and merely as a profeflion, is juitly an object of jealoufy. 
In thefe no man fhould take up arms, but with a view to defend 
‘his country and it’s laws: he puts not off the citizen when he 
enters the camp; but it is becaufe he is a citizen, and would 


The laws therefore and conftitution of thefe kingdoms know 
no fuch ftate as that of a perpetual ftanding foldier, bred up to 
no other profeilion than that of war: and it was not till the reign 
of Henry VIL, that the kings of England had fo much as a 
guard about their perfons. 


with to continue fo, that he makes himfelf for a while a foldier. 


Ii 


\ 


a 
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In the time of out Saxon anceftors, as appears from Edward 
the confeffor’s laws*, the military force of this kingdom was in| 
the hands of the dukes or heretochs, who were conftituted|, 
through every province and county in the kingdom; being taken|, 
out of the principal nobility, and fuch as were moft remarkable| 
for being “ /apiéntes, fideles, ét animoft. ” Their duty was to lead), 
and regulate the Englifh armies, with avery unlimited POwsae ; : 
& prout eis vifum fubrib ad honorem coronae et utilitatem regni.” | 
And becaufe of this great power they were elected by the people | 
in their full aflembly, or folkmote, in the fame manner as fheriffs|| 
were elected: following ftzll that old fundamental maxim of the) 
‘Saxon conftitution, that where any oflicer was entrufted with fuch ; 
power, asif abufed might tend to the oppreflion of the people, 
that power was delegated to him by the vote of the people them-/ 
felves®. So too, arnong the antient. Germans, the anceftors of our) 
Saxon forefathers, they had their dukes, as well as kings, with) 
an independent power over the military, as the kings had overt) 
the civil ftate. The dukes were elective, the kings hereditary: ; 
for fo only can beconfiftently underftood that paflage of Tacitus’ a 
< reges ex nobilitate, duces ex virtute fumunt ;” in conitituting their’ 
kings, the family or blood royal was regarded, in chufing their 
dukes or leaders, warlike merit: juft as Caefar relates of their: 
anceftors in his time, that whenever they went to war, by way: 
; either of attack or defence, they elected leaders to command. 
them‘. This large {hare of power, thus conferred by the people, » 
though intended to preferve the liberty of the fubject, was per-| 
haps unreafonably detrimental to the prerogative of the crown;: 
and accordingly we find a very ill ufe made of it by Edric duke ; 
of Mercia, in the reign of king Edmond Ironfide ; who, by his. 
office of duke or heretoch, was entitled to a large command in| 


pt > the i 
" Peg Ye 
a c. de heretochiis. “¢ bent.” LL. Edw. Confeff ibids See alfo | 
b * Tfi vero vist eliguntur per commune Bede, eccle. hift. l. §. c. 10s : ; 
*€ confilium, pro communi utilitate regni, per c De morib: German. 7. 
_| & provincias et patrias univerfas, et per fingu- d ‘© Duum bellum civitas aut illatum defendit, i 


“© Jos comitatus, in pleno folkmote, ficut et vice ‘* aut infert, magiftratus qui ei bello praefi int 
S* comites provinciarum et comitatuum eligi de- ‘** delguntur.” De bell. Gall. 1. 6. C+ 23% 
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the king’s army, and by his repeated treacheries at laft transferred 
the crown to Canute the Dane. 


Tr feems univerfally agreed by all hiftorians, that king Alfred 


~ Erft fettled a national militia in this kingdom, and by his prudent 


difcipline made all the fubjects of his dominion foldiers : but 


we are unfortunately left in the dark as to the particulars of this 


his fo celebrated regulation; though, from what was laft obfer- 
ved, the dukes feem to have been left in poflefiion of too large 


‘and independent a power: which enabled duke Harold on the 
‘death of Edward the confeffor, though a ftranger to the royal 


blood, to mount for a fhort {pace the throne of this kingdom; in 


| prejudice of Edgar Atheling the rightful heir, 


~ Upon the Norman conqueft the feodal law was introduced 
here in all it’s rigor, the whole of which is built on a military 


plan. I fhall not now enter into the particulars of that conftitu- 


tion, which belongs more properly to the next part of our com- 
mentaries: but fhall only obferve, that, in confequence thereof, 
all the lands in the kingdom were divided into what were called 
knight’s fees, in number above fixty thoufand ; and for every 
knight’s fee a knight or foldier, miles, was bound to attend the 
king in his wars for forty days in the year;in which {pace of time, 
before war was reduced to a fcience, the campaign was generally 
finithed, anda kingdom either conquered or victorious®. By this 
means the king had, without any expenfe, an army of fixty thou- 
{and menalwaysready at his command. And accordingly we find 
one, among the laws of William the conqueror ‘, which in the 
king’s namecommandsand firmly enjoinsthe perfonal attendance 
of all knights and others; ‘* quod habeant et teneant Je semper in 
“© arms et equis, ut decet et oportet: et quod femper fint prompti et 


© parati ad fervitium fuum integrum nobis explendum et peragendumy. 


6 cum opus adfuerit, fecundum quod debent de feodis et tenementis furs 
3 Ddd | “rae 


e The Poles, even at this day, are fo te- pelled to ferve above fix weeks, or forty 
nacious of their antient conftitution, that days, in a year. Mod. Un. Hift. xxxiv. 12. 
their pofpolite, or militia, canaot be com- fc. 58. See Co. Litt, 75, 76. 
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*¢ de jure nobis facere’’ ‘This perfonal fervice in procefs of time | | 
** degenerated into pecuniary commutations or aids, and at laft the 
military part of the feodal fyftem was abolifhed at the reftor: 
tion, by ftatute 12 Car. II. c. 24. i 


In the mean time we are not to imagine that the kingdom wa 
left wholly without defence, in cafe of domeftic infurreétions, 
the profpect of foreign invafions. Befides thofe, who by the 
military tenures were bound to perform forty days fervice in'th 
field, the flatute of Winchefter® obliged every man, accordi 
to his eftate and degree, to provide a determinate quantity of fuch © 
arms as were then in ufe, in order to keep the peace: and con 
ftables were appointed in all hundreds to fee that fuch arms were |! 
provided. Thefe weapons were changed, by the flatute 4 & 5 Ph. } 
& M. c. 2. into others of more modern fervice; but both this. 
and the former provifion were repealed in the reign of James I, _ 
While thefe continued in force, it was ufual from time to time | N 
for our princes to iffue commiffions of array, and fend into 
every county officers in: whom they could confide, to mufter and 


array (or fet in military order) the inhabitants of every diftrict | j 
and the form of the commiffion of array was fettled in parlia- 
ment in the 5 Hen. IV‘. But at the fame time it was provided «il H 
that no man thould be compelled to go out of the kingdom at ~ 


¢ 

ae | 
any rate, nor out of his fhire but in cafes of urgent neceflity se 
nor fhould provide foldiers unlefsby confentof parliament. About he 
the reign of Henry the eighth, and his children, lord lieute- y 
nants began to be introduced, as ftanding reprefentatives of the i ( 
“ crown, to keep the counties in military order; for we find them l 
mentioned: as known officers in the flatute 4&5 Ph. & M.c. 3.5 | 
though they had not been then long in ufe, for Camden fpeaks 
of them', inthe time of queen Elizabeth, as extraordinary ma- 
giftrates conilituted only in times of difficulty and danger. | 


y 


ey 
! {| 


, 


In! 


g 13 Edw. I. c. 6: k Stat. ¢ Edw. IIT; ft. 2. c. 5 & 9. 
h Stat. 1 Jac. I. ¢.25. 21 Jac. I, c,. 28, a5 Edw. ITI. ft. 5. c. 8. 
i Rulhworth, part 3. pag. 667. } Brit, 103. Edit. 1594. 
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armour in the reign of king James the firft: after which, when 
_ king Charles the firft had, during his northern expeditions, iflued 


_ which having been long exercifed, were thought to belong to 


- caufe of the fatal rupture between the king and his parliament : 
_ the two houfes not only denying this prerogative of the crown, 


| fal; but alfo feifing into their own hands the intire power of the 


In this ftate things continued, till the repeal of the flatutes of 


commiffions of lieutenancy and exerted fome military powers, 


the crown, it became a queftion in the long parliament, how far 
the power of the militia did inherently refidein the king ; being 
now unfupported by any ftatute, and founded only upon im- 
memorial ufage. This gueftion, long agitated with great heat 
and refentment on both fides, became at length the immediate 


the legality of which right perhaps might be fomewhat doubt- 


ilies, the uheganty of which itep could never be any doubt 
at all. 


Soon after the reftoration of king Charles the fecond, when — 
the military tenures were abolifhed, it was thought proper to af- 
certain the power of the militia, to recognize the fole right of the 
crown to govern and command them, and to put the whole into 
a more tie method of military fulendincon® : and the or- 
der, in Rich the militia now ftands by law, is principally built 
upon the ftatutes which were then enacted. It is true the twolak 
of them are apparently repealed ; but many of their provifions are 
re-enacted, with the addition of fome new regulations, by the 
prefent militia laws: the general fcheme of which is to difcipline | 
a certain number of the inhabitants of every county, chofen by lot 
for three years, and officered by the lord lieutenant, the deputy. 
lieutenants, and other principal landholders, under a commiffion 

fromthe crown. They are not compellable to march out of theiz. 
counties, unlefs in cafe of invafion or actual rebellion, nor in any. 

cafe compellable to march out of the kingdom. ‘They are to be 

exercifed at flated times: and their difcipline in general is liberal 

Ddd 2 and 


m3 Car. H.¢. 6, 14 Car. II. e,3. 15 Car. II. c. 45. 
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-again{t magna carta‘. And the petition of right * steas that no | 
-foldier thall be quartered on the fubject without his own confent’; i 


and eafy ; but, when drawn out intoactual fervice, they : are fub 
to the rigours of martial law, as neceflary to keep them in or 
This is the conftitutional fecurity, which our laws have provi 
for the public peace, and for protecting the realm againit for 
or domeftic violence; and which the ftatutes* declare is eflen- 
tially neceflary to the fafety and profperity of the kingdom. 


W nen the nation was engaged in war, more veteran troops 
and more regular difcipline were efteemed to be neceflary, than | 
could be expected from a mere militia. And thereforeatfuch times | 
more rigorous methods were put in ufe for the raifing of ar- } 
mies and the due regulation and difcipline of the foldiery : which | 
are to be looked upon only as temporary exerefcences bred out of |! 
the diftemper of the fiate, and not as any part of the Se : 
and perpetual laws of the kingdom. For martial law, whichis 
built upon no fettled principles, but is ee arbitrary in it’s : 
decifions, is, as fir Matthew Hale obferves®, in truth and reality” : 
no law, but fomething indulged, rather than allowed as a law: 
the neceflity of order and difcipline in an army is the only thing” 
which can give it countenance; and therefore it ought not to be 
permitted in time of peace, when the king’s courts are open for * 
all perfons to receive juftice according to the laws of the land. ° 
Wherefore Thomas earl of Lancafter being condemned at Pon- ' 
tefract, 15 Edw. Il. by mar tial law, his attainder was revérfed ' 
1 Edw. I. becaufe it was done in time of peace’. And itis | 
laid down’, that if a lieutenant, or other, that hath commif- 
fion, of mar tial authority, dothin time of peace hang or otherwife 
execute any man by colour of martial law, this is murder ; for it i’ | 


a 


“andthat no commiffion {hall iffue to proceed within this land ac- 
cording to martiallaw. And whereas, iter Une, réftoration, king | 


Sit | 
n 2 Geo. ITI. c. 20. Ge. 9 Geo. III. c. ga. $ 3 Car. I. See alfo flat. 31 Car. Il. c. 2. | 
OMe, Carla c.2. t Thus, in Poland, no foldier can be 
p x Brad. Append. 59. quartered upon the gentry, the only free- 
q 3 Inft. 52. men in — that republig. Mod. Univ. Hitt, i 


¥ cap. 29. AXX1y. 23. 
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Charles the fecond kept up about five thoufand regular troops, by 
‘his own authority, for guards and earrifans; which king James 


all paid from his own 


I 
lf 
i 
i 


of parliament, is againft law. 


-potentates, being unable themfelves to maintain them, are obli- 


-penfions for that purpofe) it has alfo for many years pat been 
annually judged neceflary by our legiflature, for the fafety of 


Great Britain, and ihe prefervation of the balance of power in 
Europe, to maintain even in time of peace a ftanding body of 


| ipfo fatto difbanded at the expiration of every year, unlefs con- 


-c.1.that not more than twelve thoufand regular forces fhould 
be kept on foot in Ireland, though paid at the charge of that 
kingdom: which permiffion is extended by ftatute 8 Geo. UI, c. 13. 
to 16235 men, in time of peace. 


 wvhich it is entrufted fhould confift of the people, and have the 
_ fame fpirit with the people; as was the cafe at Rome, till Marius 

new-modelled the legions by inlifting the rabble of Italy, and 
“Yaid the foundation of all the military tyranny thatenfued. No- 
thing then, according to thefe principles, ought tobe more guarded 
-againft in a free ftate, than making the military power, when. 


the fecond by degrees increafed to no lefs than thirty thoufand, 
: civil lift; it was made one of the articles 
of the billof rights’, that the raifing or keeping a ftanding army 
within the kingdom in time of peace, unlefs it be with confent 


Bur, as the fafhion of keeping ftanding armies (which was 
Srft introduced by Charles VII in France, A. D. 1445") has of 
late years univerially prevailed over Europe (though fome of it’s 


ged to have recourfe to richer powers, and receive fubfidiary 


the kingdom, the defence af the poffeflions of the crown of 


troops under the command of the crown; who are however 


tinued by parliament. And it was enacted by ftat. 10. W. Ill. 


To prevent the executive power from being able to opprefs, 


fays baron Montefquieu”, it is requifite that the armies with 


fuch 


v Stat. x W. & M. ft. 2. cs Le w Sp. L. ri, & 
w Robertfon. Cha, V. i. 94. 
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fuch a oneis neceflary to be kept on foot, a body too difting from 
the people. Like ours therefore, it fhould wholly be ihe ! 
of natural fubjects ; it ought only to be enlifted for a fhort and], 
limited time; the foldiers alfo fhould live intermixed with the : 
people; no feparate camp, no barracks, no inland fortreflés fhould f 
be allowed. And perhaps it might be fill better, if, by difmifling| 
a ftated number and enlifting others at every renewal of their) 
term, a circulation could be kept up between the army and the} 
people, and the citizen and the foldier be more intimately a t 

ot 


nected together. 


; UM | 
To keep this body of troops in order, an annual ad of par-| 
lament likewile paffes, * to punifh mutiny and defertion, and fo: 
«¢ the better payment of the army and their quarters.” This re 
gulates the manner.in which they are to be difperfed among the | 
feveral inn-keepers and victuallers throughout the kingdom ; and ; 
eftablifhes a law martial for their government. By this, among t 
other things, it is enacted, that if any officer or foldier thall) 
excite, orjoin any mutiny, or, knowing of it, fhall not give. 
notice to the commanding officer; or fhall defert, or lift in aby 
other regiment, or fleep upon his poft, or leave it before he is: 
relieved, or hold correfpondence with a rebel or enemy, or itrike- 
or ufe violence to his fuperior officer, or fhall difobey his lawful : 
commands; fuch offender, fhall fuffer fuch puniihment as a court : 
martial fhall inflict, though it extend to death itfelf, 


i 
“HoweEveErexpedient the moft ftric& regulations may be in i 
time of actual war, yet, in times of profound peace, a little Tee 
Jaxation of military rigor would not, one fhould hope, be pros » 
ductive of much inconvenience, And,upon this principle,though » 
by our flanding laws,* ({till remaining in force, though not at- / 

tended to) defertion in time of war is made felony, without be- | 
| nefit of clergy, and the offence is triable by a jury: and before the 4 
judges of the common law; yet, by our militia laws before-men- | 
tioned, a_much lighter punifhment is infli@ed for defertion in | 

time 


( 


x Stat, 18. Hen. VI.c. 39: 2& 3 Edw. VI. ca. 
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ime of peace. So, by the Roman law alfo, defertion in time of 
war was punifhed with death, but more mildly in time of tran- 
quility’. But our mutiny act makes no fuch diftinction : for 
any of the faults above-mentioned are, equally at all times, 
punifhable with death itfelf, if a court martial fhall think proper. 
This difcretionary power of the court martial is indeed to be 
guided by the directions of the crown; which, with regard to 
military offences, has almoft an abfolutelegiflative power. “ His 
« majelty, fays the act, may form articles of war, and conftitute. 
“‘ courts martial, with power to try any crime by fuch articles, 
* andinflictfuch penalties as the articles direét.” A vaft and moft 
important truft! an unlimited power to create crimes, and annex 
to them any punifhments, not extending to life or limb: Thefe 
are indeed forbidden to be inflicted, except for crimes declared to 
be fo punifhable by this act; which crimes we have juft enumera- 
ted, and, among which, we may obferve that any difobedience to 
lawful Se isone. Perhapsin fome future revifion of this 
act, which is in many refpects haftily penned, it may be thought 
worthy the wifdom of parliament to afcertain the limits of mili- 
tary fubjection, and to enact exprefs articles of war for the go- 
vernment of the army, as is donefor the government of the navy : 

efpeciallyas, by our prefentconititution, Hy: nobility and gentry of 
thekin gdom, whofervetheir country as militia officers, are annually 
fubj ected to the fame arbitrary rule, during their time of exercife. 


| One of the greateft advantages of our Englifh law is, that 
not only the crimes themfelves which it punithes, but alfo the 
penalties which it inflicts, are afcertained and notorious: no- 
thing is left to arbitrary difcretion: the king by his judges dif- 
penfes what the law has previoufly ordained; but is not himfelf - 
the legiflator. How much therefore is it to be regretted that a 
fet of men, whofe bravery has fo often preferved the liberties of 
their country, fhould be reduced to a ftate of fervitude in the 
ce of a nation of freemen! for fir Edward Coke will inform 
us”, that it is one of the genuine marks of fervitude, to have the 
r law 


y Ff 49. 16. 5. z a Init. 332. 
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law, which is our rule of action, either concealed or precarious :|| 
“ mifera eff fervitusy ubi sus eff vagum aut incognitum.’ Nor is} 
this ftate of fervitude quite confiftent with the maxims of found | 
policy obferved by other free nations. For, the greater the general | 
liberty is which any ftate enjoys, the more cautious has it ufually |! 
been of introducing flavery in any particular order or profeflion. } 
Thefe men, as baron Montefquieu obferves*, feeing the libert a 
which others poflefs,and which they themfelvesareexcluded fone | 
are apt (like enuchs in the eaftern feraglios) to live in a flate oO i 
perpetual envy and hatredtowards the reft of thecommunity; and || 
indulge a malignant pleafure in contributing to deftroy thofe pri- | 
wileges, to which they can never be admitted. Hence have many | 
free ftates, by departing from this rule, been endangered by the | 
revolt of their flaves: while, in abfolute and defpotic govern: i 
ments where no real liberty exifts, and confequently no invidiou ii 
comparifons can be formed, fuch incidents are extremely rare, | 
Two precautions are therefore advifed tobe obfervedinall prudent 
and free governments: 1. Topreventthe introduction offlavery at 
all: or, 2. If it be already introduced, not to intruit thofe flaves 
with arms; who will then find themfelves an overmatch for the 
freemen. Much lefs ought the foldiery to bean exception to the 


people in general, and the only ftate of fervitude in the nation. © i i 


Bur as foldiers, by this annual act, are thus put ina worfe ' 
condition than any other fubjects, fo, by the humanity of our | 
ftanding laws, they are in fome cafes put in a much better. By ' 
ftatute 43 Eliz. c. 3. a weekly allowance 1s to be raifed in every ‘ 
county for the relief of foldiers that are fick, hurt, and maimed: i 
not forgetting the royal hofpital at Chelfea for fuch as are worn y 
out in their duty. Officers and foldiers that have been in the * 
kine’s fervice, are by feveral ftatutes, enacted at the clofe of fe- ‘ 
veral wars, at liberty to ufe any trade or occupation they are fit | 
for, in any town in the kingdom (except the two univerfities) 
notwithftanding any ftatute, cuftom, or charter to the contrary. | 
And foldiersin actual military fervicemay make nuncupative wills, | 

ah ike and 


a Sp. L. ty. 42. 
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vad difpofe of theirs goods, wages, and other perfonal chattels, 


requires in other. cafes>. Our law does not indeed extend this pri- 
lee fo far as the civil law; which carried it to an extreme that 
orders upon the fain For if a foldier, in the article of 
bee wrote any thing in bloody letters on his fhield, or in the 
du of the field with his fword, it was a very good ayilieaee tefta. 
ment*®. And thus much for the military ftate, as acknowleged 
by the laws of England, 


Tue maritime ftate is nearly related to the former; though » 
much more agreeable to.the principles of our free conftitution.. 
The royal navy of England hath ever been it’s greateft defence 
and ornament; it is it’s antient and natural ftrength; the float- 
ing bulwark of the ifland; an army, from which, however {trong 
land powerful, no.danger can ever be apprehended to es be : 
and accordingly it has been afliduoufly cultivated, even from the 
earlieft ages. To fo much perfection was our naval reputation 

larrived in. the twelfth century, that the code of maritime laws, 
which are called the laws of Oleron, and,are received by-all na- 
tions in Europe as the ground and fubftruGion of all their marine 
conititutions, was confeffedly compiled by our king Richard the 


the poffeflions of the crown of England‘. And yet, fo vaitly in- 
ferior were our anceftors in this point to. the prefent age, that 
even in the maritime reign of queen Elizabeth, fir Edward Coke® 

thinks it matter of boaft, that the royal navy of England then 
confifted of three and thirty thips. The prefent condition of our 
‘marine is in great meafure owing to the falutary provifions of the 
fiatutes, called thenavigation-acts; whereby the conftant increafe | 
| of Englith fhipping and feamen was not only encouraged, but ren- 
| Ee.e : dered 


{ 
* 


| b “Stat. 29 Caz. I. ¢. 3. 5 Ww. Tit. c.25.§. 6. praelio, vitae fortem derelinguunt, hujufmog 


ee Si milites quid in clypeo literis fanguine voluntatem ftabil em effe oportet. Cod, 6.21. 1§ 9. 
eh 


fuo 7 ‘yutilantibus adnotaverint, aut in pulvere d 4 Inft. 144. Cowtumes de la mers do 
a foraplecint gladia, fuo, ipjo tempore gus, in cA Inft. so, 
, 


without thofe forms, folemnities, and expenfes, which the law 


firft, at the ifle of Oleron,on the coaft of France, then. part of. 


‘| 
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dered unavoidably neceflary, By the flatute 5 Ric. Il. c. 3. in| 
order to augment the navy of England, then greatly diminifhéd, | 
it was ordained, that none of the king’s liege people fhould fhip ‘ 
any merchandize out of or into the realm but only in fhips of 
king’s ligeance, on pain of forfeiture. In the next year, by ftaty 
6 Ric. Il. c. 8. this wife provifion was enervated,by only obli 
the merchants to give Englifh fhips Gf able and fufficient 
preference. Butthe themoft beneficial ftatutefor the tradeandc 
merce of thefe kingdoms is that navigation-act, the rudiments 
which were firft framed in 1650‘, with a narrow partial view 
being intended to mortify the fugar iflands, which were 
fected to the parliament and ftill held out for Charles Il, by 
ping the gaintul trade which they then carried on withtheDu 
and at the fame time to clip the wings of thofe our opulent 
-afpiring neighbours, This prohibited all fhips of foreign natio 
' from trading with any Englifh plantations without licence fr 
. the council of ftate. In 1651 the prohibition was extended alf 
to the mother country: and no goods were fuflered to be import 
 jnto England, or any of it’s dependencies, in any other 
Englith bottoms; or in the fhips of that European nation 
“which the merchandize imported was the genuine growth or: 
nufacture. At the reftoration, the former provifions were con 
nued, by ftatute 12 Car. Il. c. 18, with this very material i 
rovement, that the matter and three fourths of the marin 
fhall alfobe Englifh fubjects, _ ( ee 


Many laws have been made for the fupply of the royal na 
with feamen; for their regulation when on board; and toc 
privileges and rewards on them during and after their fervice. 


Ngee. PLR ST: for their fupply. The power of imprefling 
for the fea fervice by the king’s commiflion, has been a m 
of fome difpute, and fubmitted to with great relu€tance; thou, 
jt hath very clearly and learnedly been fhewn, by fir Micha 
Pe %, ho tut he Se ee Balle 


£ Scobell, W921) Pip h Scobell. 146. © 
g Mod. Un. Hift. xli. 289. ; 
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Fofter’, that the practice of imprefling, and granting powers to 
the admiralty for that purpofe, is of very antient date, and hath 
been uniformly continued by a regular feries of precedents to the 
prefent time: whence he concludes it to be part of the common 
law®. ‘The difficulty arifes from hence, that no ftatute has ex- 
prefsly declared this power to be in the crown, though many of 
them very ftrongly imply it. The ftatute 2 Ric. Il. c. 4. {peaks 
of mariners being arrefted and retained for the king’s fervice, as 
of a thing well known, and practifed without difpute ; and pro- 
vides aremedy againit their running away. By a later ftatute', if 
any ‘waterman, who ufes the river Thames, fhall hide himfelf 
during the execution of any commiflion of prefling for the king’s 
fervice, he is liable to heavy penalties. By another”, no_ fifher- 
man {hall be taken by the queen’s commiffion to ferve as a mari- 
ner; but the commiffion fhall be firft brought to twojuftices of 
the peace, inhabiting near the fea coaft where the mariners are 
‘to be taken, to theintent that the juftices may cliufe out and re- 
‘turn fuch a number of ablebodied men, asin the commiffion are 
lcontained, to ferve her majefty. And, by others’, efpecial pro- 
tetions are allowed to feamen in particular circumftances, to pre- 
vent them from being impreffed. And ferrymen are alfo faid to 
‘be privileged from being imprefled, at common law’. All which 
do moft evidently imply a power of imprefling to refide fome- 
where; and, if any where, it mutt from the fpirit of our con- 
fitution, as well as from the frequent mention of the king’s 
-commiflion, refide in the crown alone. 


Bur, befides this method of imprefling, (which is only de- 
fenfible from public neceflity, to which all private confideratiorfs 
mut give way) there are other ways that tend to the increafe of 

feamen, and manning the royal navy. Parifhes may bind out poor 
| boys apprentices to mafters of merchantmen, who fhall be pro- 


Execs tected 
4, ‘hh Stat. 7 & 8 W. III. c. 21. 2 Ann. ¢. 6- 
k See alfo Comb. 245. 4&5 Ann.c.19. 13 Geo, I, c. 17. Ges 

] Stat. 2 & 3 Ph. & Mic. 16. % © Sav. 14. 


m Stat. 5 Eliz. c. 3. i 
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tected from imprefling for the firft three years; and if they are 
imprefled afterwards, the matters fhall be allowed their wa i 
great advantages in point of wages are given to volunteer feamer 
in order to induce them to enter into his majefty’s fervice?: a 
every foreign feaman, who during a war fhall ferve two years 
any man of war, merchantman, or privateer, is naturalized 7 
jaca." About the middle of king William’s reign, a {cheme w 
fet on foot * for a regifter of feamen to the number of thir 
thoufand, fora conftant and regular fupply of the king’s fleet j 
with great privileges to the regiftered men, and, on the oth 
hand, heavy penalties in cafe of their non-appearance when call 
for: but this regiftry, being judged to be rather a badge of 
very, was abolifhed by ftatute 9 Ann. c, 21. eit 


2. Tue method of ordering feamen in the royal fleet, at 
keeping up a regular difcipline there, is direéted by certain expr 
rules, articles, and orders, firft enacted by the authority of parlia 
ment foon after the reftoration'; but fince new-modelled and al 
tered, after the peace of Aix la Chapelle®, to remedy fome de 


fects which were of fatal confequence in condu@in g the preced 
war.. In thefe articles of the navy almoft every poflible offen ; 
is fet down, and the punifhment thereof annexed: in whick 
refpect the feamen have much the advantage over theit brethrer 
in the land fervice; whofe articles of war are not ena@ted by 
parliament, but framed from time to time at the pleafure of - 
crown. Yet from whence this diftinction arofe, and why t 
executive power, which is limited fo properly with regard tot. 
navy, fhould be fo extenfive with regard to the army, it is ha i 
to aflign areafon: unlefs it proceeded from the perpetual efta 
bliihment of the navy, which rendered a permanent law for thei 
regulation expedient ; and the temporary duration of the army 
_ which fubfifted only from year to year, and might therefore wit 
~~ jefs danger be fubjeGted to difcretionary government. But,what. 
ie : CVCE 


—p Stat. 2 Ann. c. 6. 
_ y Stat. » Geo. IL. ft. 2. ¢. 14, 
© Stat, 13 Geo. II. e. 3. 


8 Stat. 7 & 8 W. HI. Cs 22. 
t! Stat’.\ag Oar ) REY Penie ao. 
u Stat. 23 Geo.Il. c. 23. 
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‘ever was apprehended at the firft formation of the mutiny at, 
‘the regular renewal of our ftanding force at the entrance of every 
year has made this diftinction idle. For, if from experience paft 
‘we may judge of future events, the army is now laftingly in- 
eraftedinto the Britith conftitution ; with this fingularly fortunate 
‘circumftance, that any bratich of the legiflature may anntially 
‘put an end to it’s legal exiftence, by refufing to concur in it’s 
continuance. a 


4, Witn regard to the privileges conferred on failors, they 
are pretty much the fame with thofe conferred on foldiers ; with 
regard to relief, when maimed, or wounded, or fuperannuate, 
_cither by county rates, or the royal hofpital at Greenwich; with 
regard alfo to the exercife of trades, and the power of. making 
-nuncupative teftaments: and, farther”, no feaman aboard his 
majefty’s hips can be arrefted for any debt, unlefs the fame be 
-fworn to amount to at leaft twenty pounds; though by the 
annual mutiny acts, a foldier may be arrefted fora debt which 
extends to half that value, but not toa lefs amount. . 


ane w Stat. 1 Geo, IT, fi a,c. 14. 
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CHAPTER THE FOURTEENTH. 


Or MASTER anp SERVANT. 


1 AVING thus commented on the rights and ait. 
Hi perfons, as ftanding in the public relations of magiftrat 
and people, the method I have marked' out now leads me 
 eonfider their rights and duties in private oeconomical relations. 


[ue three great relations in private life are, 1. That’ of maf 
ter and fervant; which is founded in convenience, whereby 
man is directed to callin the afliflance of others, where his own | 
{kill and labour will not be fuflicient to anfwer the cares iacum- J 
bent upon him. 2. That of hujband and wife ; which is founded | 
“in nature, but modified by civil fociety: the one direéting man __ 
to continueand multiply his fpecies, the other pgefcribing t 
manner in which that natural impulfe muft be connen and r 
gulated. 3. That of parent and child, which is -confequential 
that of marriage, being it’s principal end and defign: and it 
by virtue of this relation that infants are protected, maintaine 
and educated. But, fince the parents, on whom this care is pr { 
marily incumbent, may be fnatched away by death or otherwife, | 


vided a fut relation; 4. That of guardian any wards which q 
is akind of artificial parentage, in order to fupply the deficiency, . 
whenever it Aye tae of the natural. wa all thefe relations in 
Sed order. ck P 


a 


- confider the leveral forts of fervants, dhe’ how this vélatigng is 


_ regard to the parties: themfelves: and, laftly, it’s effect with re- 
| gard to other perfons. 


| himfelf to another. The, if only meant of contraéts to ferve or 
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e adifeufting the relation of ma/ffer and fervant, 1 fhall, firft, 


created and deftroyed: fecondly, the effect of this relation with 


I. As to the feveral forts of fervants: I Hate formerly obfer- 
-ved* that pure and proper flavery does not, nay cannot, fubfift in 
England; fuch I mean whereby an abfolute and ialimited power 
is given to the mafter over the life and fortune of the flave. And 
indeed it is repugnant to reafon, and the principles of natural 
law, that fuch a ftate fhould fubfft any where. The three ori- 
gins of the right of flavery, afligned by Juftinian °, are all of them 
built upon falfe foundations. As, firft, flavery is held to arife 
* sure gentium,” from a ftate of captivity in war; whence flaves 
are called mancipia, quafimanu capti. The conqueror, fay the 
civilians, had a right to the life of his captive; and having {pared 
that, has aright to deal with him as he pleafes. But it is an 
untrue pofition, when taken generally, that, by the law of na- 
ture or nations, a man may kill his enemy: he has only a right 
to kill him, in particular cafes; in cafes of abfolute neceflity, 
for felf-defence; and it is plain this abfolute neceflity did not 
fubfift, fince the victor did not actually killhim, but made him 
prifoner. War is itfelf juftifiable only on principles of felf-pre- 
fervation; and therefore it gives no other right over prifoners, 
but merely to difable them from doing harm to us, by confining 
their perfons: much lefs can it givea right to kill, torture, abufe, 
enees or even to enflave, an enemy, when the war is over. 
Since therefore the right of making flaves by captivity, depends 
on a fuppoted right of laughter, that foundation failing, the con- 
_fequence drawn from it muft fail likewiie. But, fecondly, it is \ : 
faid that flavery may begin “‘ jure civili;’? when one man fells: 
~ el ; . work 


4 
tine i 
y, 


a pag. 127. jure gentium, aut jure civilit. nafeuntar ex 
b Serve. aut fiunt, aut nofeuntur s fiunt ancilhs nofiris, Inf 3. 364 


- -the nation could not brook ae condition, even in the’ moft, aban 
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work for another, is very juft: but ie applied to ftrict flavery, 
in the fenfe of the laws of old Rome or modern Barbary, is alfo. | 
oF mpoffible. Every fale implies a ae a quid pro quo, an equi- | 
-walent given to the feller in lieu of what he transfers to the buyer 
but ay equivalent can be given for life, and liber ty, both ‘! 
which (in abfolute flavery) are held to be in the mafter’s difpofal 
His property alfo, the very price he feems to receive, devolve: 
ipfo facto to his matter, the inftant he becomes his flave. In thi 
cafe therefore the buyer gives nothing, and the feller receives no 
thing: of what validity then can a fale be, which deftroys. th 
very principles upon which all fales are esrcea Laftly, we ar 
told, that beiides thefe two ways by which flaves “ funt,”’ or ar 
acquired, they may alfo be hereditary : sie fervi nefcuntur 5” th 
children of acquired flaves are, suri naturae, by a negative kinc 
of birthright, flaves alfo, But this being built on the two forme! 
rights, muit fall together with them. If neither captivity, nor th 
fale of one’s felf, can by the law of nature and reafon reduce th 
parent to flavery, much lefs can they reduce the ofispring. 


ake ee own thefe hentiples the law of England abhors, and wil 
not endure the exiftence of, flavery within this nation: fo tha 
when an attempt was made to introduce it, by ftatute 1 Edw. VI. 
Coro. which ordained, that all idle vagabonds fhould be ma 

flaves, and fedupon trea water, or fmall drink, and refufe meat ; 
fhould wear a ring of iron round their necks, arms, or “legs ; 3 ane 


i forth the work Ai Nee them, were it never fo vile; the fpirit 0 


-doned rogues; and therefore this ftatute was repealed i intwo years. 
afterward®. And now itis laid down‘, thataflave or neero, t 
inftant he lands in England, bebpiadd a freeman; that is, th | 
law will protect him in the enjoyment of his Ber ronk and his 
property. Yet, withregard to any right which the mafter may 
have acquired to the perpepiial fervice of John or Thomas, this | 
will remain exactly in the fame {tate as before: for this is no 1 
ehiy: | ) more 
_. ¢ Bat. AB, eae VI. do aN a Salk. «6%. | 
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more than the fame ftate of fubjection for life, which every < ap-= 
| prentice fulmits to for the fpace of deven years, or fometimes 
for a longer term. Hence too it follows, that the infamous and 
‘unchriftian practice of witholding baptifin from negro fervants, 
le& they fhould thereby gain their liberty, is totally without 
foundation, as well as without excufe. The law of England atts 
‘upon general and extenfive principles : aie gives Nails rightly 
underftood, that is, protection, to a jew;.a turk, or a heathen, 

as wellas to thofe who profefs the true religion of Chritt ; ae 
it will not diflolve a civil obligation between mailer and fervant, 
be account of the alteration of faith in either of the parties: 
but the flave is entitled to the fame protection in England before, 
as after, baptifm; and, whatever fervice the heathen negro owed. 
to his American mafter, the fame is he bound to render when 
brought to England and made a chriftian. 


- 1. Tue firft fort of fervants therefore, acknowleged by the 
laws of England are menial fervants ; {fo called from being entra 
joenia, or domeftics. . The contraét between them and their 
Matters arifes upon the hiring. If the hiring be general without 
any particular time limited, the law conftrues it to be a hiring for 
a year®; upon a principle of natural equity, that the fervant thall 
Iferve, and the mafter maintain him, throughout all the revolus 
tions of the refpective feafons; as well ay ee thereis work to be 
done, as when there is not‘: but the contract may be made for 
any larger or fmaller term. All fingle men between twelve years 
old and fixty, and married onés under thirty years of age, and all. 
fingle women between twelve and forty, not having any vilible 
livelihood, are compellable by two jpsuces to go out to fervice 
in hufbandry or certain {pecific trades, for the promotion of ho- 
nett induftry : and no mafter can put away his fervant, or fer- 
want leave his mafter, after being fo retained, either before or at 
the end of his term, without a quarter’s warning; unlefs upon 
Fit ‘ reafonable 


_€ Co, Litt. 42. £-F. NM. Bi 168, 
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reafonable caufe to be allowed by a juftice of the peace®: 
they may part by.confent, or make a fpecial bargain. 

2. ANOTHER {peécies of fervants are called apprentices (6 i 
apprendre, to learn) and are ufually bound for a term of years, by 
deed indented or indentures, to fervé their mafters, and bema 
‘tained and inftruéted by. theme This is ufually done to perfo 
‘of trade, in order to learn their art and myftery ; ; and fometi 
very large fums are given with them, asa premium for fuch t 
inftruétion: but it may be done to huiBandeeas nay to gen 
men and others. And* children of poor patos may be 
prenticed out by the overfeers, with confent of two juftices, 
twenty four years of age, to fuch perfons as are thought fitting; | 
who are alfo compellable to take thern: and it is Held, that gen- |) 
tlemen of forttiné, and clergymen, are equally liable with ot 
to fuch cotupulfion '; for which purpofes our fattites have m 
the indentures obligatory, even though fuch parith-apprentice 
aminor!. Apprentices to trades may be difcharged on reafonah 
éaufe, either at requeft of themfelves or matters, at the que 
tons or by one juftice, with appeal to the feffions*; w 
inay, by the equity of the ftatute, if they think it reafenal 
direct reftitution of a ratable fhare of the money given with t 
apprentice’: and parifh apprentices may be difcharged | in 
fame manner, by two juftices”. But if an apprentice, w. 
Whom lefs than ten pounds hath been given, runs away from 
mafter, he is compellable to ferve out his time of abfence. 
make fatisfaction for the fame, at any time within feven ye 
after the expiration of his original contract’. 


3. A THIRD fpecies of fervants are /abourers, who are only : 
hired by the day or the week, and do not livez intra moenia, ot 


@ Stat. 5 Eliz. c. 4. j Stat. 5 Fliz. €& 4. 43 Eliz..c. 2. 
h Stat. 3 Eliz. c. 4. 43. Bliz.c. 2.1 feet. Cir a Fo. Non 
Crag ia jac. Tie. 3. 8 ccty Wi Sc Mivc..30. kK Stat. ¢ Eliz. ¢. 4; 
a i's ee C. 6.yaunac. 19.17 Geo. IT, 1 Salk. 67. 
cys m Stat. 20 Geo. II.c. 19, 
i Salk. 37. ag. hn Stat, 6 Geo, III. c. 26. 
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part of the family ; concerning whom the flatutes before cited* 
have made many very good regulations ; 1. Directing that all per- 
fons who have no vilible effects may be compelled to work; 
2. Defining how long they muft continue at work in fummer 
and winter: 3. Punifhing fuch as leave or defert their work : 
4. Empowering the jultices at feffions, or the fheriff of the 


county, to fettle their wages : and 5. Infli@ting penalties on fuch 


i 


as either give, or exact, more wages than are fo fettled. 


4,'E u ERE IS yet a fourth fpecies of fervants, if they may be 


iio called, being rather in a fuperior, a minifterial, capacity ; fuch 


cas fiewards, factors, and bailiffs: whom however the law confi- 
ders as fervants pro tempore, with regard to fuch of their acts, as 
affeét their mafter’s or employer’s property. Which leads meto 
confider, : oun, 


Ul. Tue manner in which this relation, of fervice, affects ei- 
ther the mafter or fervant. And, firft, by hiring and fervice for 


| a year, or apprenticefhip under indentures, a perfon gains a fettle- 


-rgent in that parifh wherein he laft ferved forty days’. In the next 
place perfons, ferving as apprentices to any trade, havean exclufive 
right to exercife that trade in any part of England’. This law, 
| with regard to the exclufive part ofit, has by turns been looked 
upon asa hard law, or as a beneficial one, according to the pre- 
vailing humour of the times: which has occafioned a great va- 
riety of refolutions in the courts of law concerning it; and-at- 
tempts have been frequently made for it’s repeals though hitherto 
without fuccefs. At common law every man might ufe what 
trade he pleafed-; but this ftatute reftrains that liberty to fuch as 
have ferved.as apprentices: the adverfaries to which provifion 
fay, that all reftrictions (which tend to introduce monopolies) are 
pernicious to trade; the advocates for it allege, that unfkilfulnefs 
in trades is equally detrimental to the public, as monopolics, 
This reafon indeed only extends to fuch trades, in the exercify 


BEE 2. | whereof 


o Stat. 5 Eliz. c. 4. 6 Geo. III. c. 26.. q Stat. § Eliz. c. 4 \ 
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whereof {kill ts required : but another of their arguments go 
much farther; vz. that. apprenticefhips are. ufeful, to the com- 
monwealth, by employing of youth, and learning them to 
early induftrious ; but that no one would be induced to under 

a feven years fervitude, if others, though equally fkilful, were 
allowed the fame advantages without having undergone the fam 
difcipline: and in this there feems to. be much reafon. Howey 
the refolutions of the courts have in general rather confined. than — 
extended the reftriction. No trades are held to be within: the f 
tute, but fach as. were in. being at the making of it:' for tra 
_ding in a country village, apprenticefhips are not requifite® : : 
following the trade feven years is fufficient without any bindi 
for the ftatute only fays,. the perfon mutt ferve as an apprent: 
and does not require an actual apprenticefhip to have exifted®. 


A.MASTER may by Jaw corre¢t his apprentice or foctand f 
negligence or other mifbehaviour, fo it be done with ‘moderation 
though, if the mafter’s wife beats him, it is good caufe of de- 
parture”. But if any fervant, onsman, or labourer affaults. his 
mafter or dame, he fhall fufler one year’s imprifonment,and ot. 
‘pen. corporal: punifhment, not extending to life or jimb* 


By. fervice all, fervants and: labourers, except apprentices, be- 
come entitled to wages: according to their agreement, if meni: 
fervants; or according to the appaintment of the fheriff or fet , 
fions, if labourers.or fervants in hufbandry : for the flatutes fo | 
regulation of wages extend to fuch fervants only”; it being i 
pollible for any magiftrate to be a judge of the employment 
‘menial fervants, or of courfe to affefs ee wages. eit ew 


Th Let us, laftly, fee how firangers, may be ffebed by t 1 
: relation of DCR and. fervant: or howa mafter may behave 


o 
«6 
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wards others. on. behalf of his fervant ; and what a fervant may 
do on behalf of his mafter. 


 Awo, fir, the mafter may maintain, that is, abef and afit 
his. fervant in any action at law againft a ftranger: whéreas, im 
general, it is an offence againft public jultice to encourage fuits 
and animofities, by helping to bear the expenfe of them, and is 
called in law maintenance*. A mafter alfo may bring an. action 
againit any man for beating or maiming his fervant; butin fuch 
cafe he mut aflign, as afpecial reafon for fo doing, his own da- 
image by the lofs of his fervice; and this lofs mutt be proved, 
upon the trial*, A mafter likewife may juftify an affault in de- 
fence of his fervant, and a fervant in defence of his mafter®: the, 
‘mafler, becaufe he has an intereft in his fervant, not to be de- 
prived of his fervice; the fervant, becaufe itis part of his duty, 
for which he receives his wages, to. ftand by and. defend: his 
mafter®. Alfo if any perfon: do hire or retain my fervant, being 
in myfervice, for which the fervant departeth from me and goeth 
to ferye the other, ‘may have an action for dantages againit both 
‘the new mafter and the fervant, or either of them: but if the 
new mafter did not know that he is my fervant, no action: lies ; 
cunlefs heafterwards refufe to reftore him upon information and. 
demand. The reafon and: foundation, upon which all this: doc- 
trine is built, feem to be the property that every man has im the 
fervice of his domeftics. ;. acquired by the contract: of hiring, and: 
_purchafed by giving them wages. 


As for thofe things which.a fervant may do: on behalf of his: 
mafter, they feem all to proceed wpon this principle, that the 
mafter.is anfwerable for the act of his fervant, if done by his: 
command, either exprefsly given, or implied : nam qui facit per 
lium, facit per fe®, Therefore, if the fervant commit a trefpats: 


r z2 Roll. Abr, 11s, _ for his mafter, a parent for his child, and. 
| a 9 Rep. 113.  @ hufband or father for the’ chaftity of His! 


_ Iva Roll. Abr. 546. wife or daughter. 
__€In like manner, by the laws of king d F. N. B. 167, 168. 
Alfred, c. 38 afervant.was- allowed to fight ¢ 4 Inft. 109. 
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by the command or encouragement of his matter, the mafter fhall | 
be guilty of it: not that the fervant is excufed, for he is only to}, 
obey his mafter in matters that are honeft and lawful. If an inn- |! 
keeper’s fervants rob his guetts, the matter is bound to reftitution': | 
for as there is a confidence repofed in him, that he will take car 
to provide honeft fervants, his negligence i is a kind of impl 
confent to the robbery; nam, qui non probibet, cum prohibere cl 
fits jubet. So likewife if the drawer at a tavern fells a man bat 
wine, whereby his health is injured, he may bring an ee | | 
againft the mafter*: for, although the mafter did. not exprefsly 
order the fervant to fell it to that perfon in particular, yet his | 
permitting him to draw and fellit at all is impliedly a hcl: 
command. i 


In the fame manner, whatever a fervant is permitted to do in | 
the ufual courfe of his bufinefs, is equivalent to a general come. |: 
mand. ifI pay money to a banker’s fervant, the banker is an- | 
fwerable for it : if I pay it toa clergyman’s or a phyfician’s fer- 
vant, whofe ufual bufinefs it is not to receive money for his mai- 
ter, and he embezzles it, | muti pay it over again. If a fteward 
lets a leafe of a farm, without the owner’s knowlege, the a 
mutt ftand to the bargain; for this is the fteward’s bufinels. — 
wife, a friend, arelation, that ufe to tranfact bufinefs for a mand 
are quead hoc his fervants; and the principal muft anfwer for their: : 
conduct: for the law implies, that they a@ under a general com-. 
mand ; and, without fuch a doGtrine as thig, no mutual inter-_ 

-courfe between man and man could fubfift with any tolerable 
convenience. If] ufually deal with a tradefman by myfelf, o1 
conftantly pay him ready money, Iam not anfwerable for what 


the tradefman to truft my fervant: but if I ufually fend him 
upon truft, or fometimes on truft and fometimes with ready 
~ money, I am anfwerable for all he takes up; for the tradefman | 
cannot poflibly diftinguifh when he comes by: my ode and | 
when upon his own authority’. : 


€ Noy’s max. ¢. 43. h Dr & Stud. d. 2$ c. 42. Noy’s 
* @ 1 Roll, Abr. 95. C. Ade ee 
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Ir afervant, laftly, by his negligence does any damage to a 
ftranger, the mafter fhall anfwer for his neglect: if a fmith’s 


fervant lames a horfe while he is fhoing him, an action lies againft 


the mafter, and not againft the fervant. But in thefe cafes the 


damage mutt be done, while he is actually employed in the maf: . 


ter’s fervice; otherwife the fervant {hall anfwer for his own mif- 
behaviour: Upon this principle, by the common law‘, if a fer- 
vant kept his mafter’s fire negligently, fo that his neighbour’s 


-houfe was burned down thereby, an action lay againit the mafs 
] ter; becanfe this negligence happened in his fervice: otherwife 
} if the fervant, going along the ftreet with a torch, by negligence 
{ets fire toa houfe; for there he is not in his mafter’s immediate 


fervice, and muft himfelf anfwer the damage perfonally. But 


1 now the common law is, in the former cafe, altered by flatute 


6 Annic.'3. which ordains that no action fhall be maintained 


againft any, in whofe houfe or chamber any fire fhall acciden- 


tally begin; for their own lofs is fufficient punihment for their 


own or their fervants’ careleffnefs. But if fuch fre happens 


through negligence of any fervant (whofe lofs is commonly very 


little) fach fervant fhall forfeit 100/. to be diftributed among 


the fufferers ; and, in default of payment, fhall be committed to 


fome workhoufe and there kept to hard labour for eighteen 
months*. A mafter is, laftly, chargeable if any of the family 
layeth or cafleth any thing out of his houfe into the ftreet or 


common highway, to the damage of any individual, or the com- 


mon nufance of his majefty’s liege people': for the mafter hath 


the fuperintendance and charge of all his houfhold. And this 
alfo agrees with the civil law”; which holds, that the pater 
familias, in this and fimilar cafes, “ ob alterius culpam tenetur, 
|< five fervi, five liberi.” 


# 


i Noy’s max. c. 44. ~ jot able to pay, was to fuffer a corporal 
 k Upon a fimilar principle, by the lew punilhment. ‘ 

aot: the twelve tables at Rome, a perfon by | Noy’s max. c. 44. 

whofe negligence any fire began was bound Wik. O. gts, Tal 4. $< 2 

_to pay double to the fufferers; or, if he was 


| e il 
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We may obferve, that in all the cafes here put, the mafter 
may be frequently a lofer by the truft repofed in his fervant, but! 
never can bea gainer: he may frequently be anfwerable for h 
fervant’s mifbehaviour, but never can thelter himfelf from pt 
nifiment by laying the blame on his agent. The reafon of this 
is full uniform and the fame; that the wrong done by the fer- 
vant is looked upon in law as the wrong of the mafter himf 
and it isaiftanding maxim, that no man {hall be allowed to mak 


any advantage of his own wrong. 
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CHAPTER THE FIFTEENTH: 


© F HUSBAND and WIFE: 


IuE fecond private relation of perfons is that of marriages 


which includes the reciprocal rights and duties of hufband 
and wife; or, as moft of our elder law books call them, of baron 


Jand feme. In the confideration of which I fhall in the firft place 


enquire, how marriages may be contracted or made; fhalk next © 


Wpoint out the manner in which they may be diflolved; and 


‘thall, laftly, take a view of the legal effects and confequence of 
marriage. ! 


1. Our law Confiders marriage in no other licht than as a 
civil contraét. The holine/s of the matrimonial ftate is left en- 
tirely to the ecclefiaftical law: the temporal courts not having 
jurifdiction to confider unlawful marriage asa fin, but merely as 
a civil inconvenience. The punifhment therefore, or annulling 
of inceftuous or other unfcriptural marriages, is the province of 
the fpiritual courts; which act pro falute animae*, And, taking 
it in this civil light, the law treats it as it does all other contracts: 
allowing it to be good and valid in all cafes, where the parties at 
the time of making it were, in the firft place, zwilling to contracts 
fecondly, adie to contraét ; and, lafily, actually did contract, in 
the proper forms and folemnities required by law. . 
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First, they mutt be willing to contract. ** Confen/us, non con- 
6 cubitus, facit nuptias,’. is the maxim of the civil law in this | 
cafe®: and it is adopted’by the common lawyers‘, who indeed f 
have borrowed (efpecially in antient times) almoft all their notions | 
of the legitimacy of marriage from the canon and civil laws. 


SECONDLY, they muft be adie to contract: In general, all 
perfons are able to contract themfelves in marriage, unlefs they | 
labour under fome particular difabilities, and incapacities. What | 
thofe are, it will here be our bufinefs to enquire. i 


N ow thefe difabilities are of two forts : firft; fuch as are ca- | 
nonical, and therefore fufficient by the ecclefiaftical laws to avoid } 
the marriage in the fpiritual court; but thefe in our law only | 
make the marriage voidable, and not ip/ facto void, until fens | 
tence of nullity be obtained. Of this nature are pre-contract; | 
confanguinity, or relation by blood; and affinity, or relation by | 
marriage ; and fome particular corporal infirmities. And thefe 
canonical difabilities are either grounded upon the exprefs words. 
of the divine law, or are confequerices plainly deducible from 
thence: it therefore being finful in the perfons, who labour un= " 
der them, to attempt to contract matrimony together, they are 
properly the object of the ecclefiaftical magiftrate’s coercion ; in 
order to feparate the offenders, and inflict penance for the offence, q 
pro falute ammarum. But fach marriages not being void ah iit i 
but voidable only by fentence of feparation, they are efteemed H 
valid to all civil purpofes, unlefs fuch feparation is actually made 
during the life of the parties. For; after the death of either of ; 
them, the courts of common law will not fuffer the {piritual court 
to declare fuch marriages to have been void ; becaufe fuch decla- 
ration cannot now tend to the reformation of the parties*, And | 
therefore when a man had married his firft wife’s fitter, and ‘after, | 
her death the bifhop’s court was proceeding to annul the mar- f 


\ 
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riage and baftardize the iffue, the court of king’s bench granted 
a pr rohibition quoad hoc; bat permitted them to hk to punifh 
the hufband for inceft*. “Thefe canonical difabilities being en- 
tirely the province of the ecclefiattical courts, our books are per- 
feétly filent concerning them, But there are a few ftatutes, which 
| ferve as directories to.thofe courts, of which it will be proper to 
‘take notice. By ftatute 32 Hen. VII. c. 38. it is declared, that 
all perfans may lawfully marry, but fuch as are prohibited by 
‘God’s law ; and that allmarriages contracted by lawful perfons in 
Bthe face of the church,and confummate with bodily knowlege,and 
} fruit of children, fhall be indiffoluble. And (becaufe in the times 
} of popery a great variety of degrees of kindred were made im- 
| pediments to marriage, which impediments might however be 
bought off for money) it is declared by the fame ftatute, that no- 
thing (God’s law except) fhall impeach any marriage, but within 
the Levitical degrees ; the fartheft of which is that between uncle. 
andniece’. By the fame fiatute all impediments, arifing from 
-pre-contracts to other ‘perfons, were abolifhed and ss boat of 
§ noneeffect, unlefs they had been confummated with bodily know- 
lege: in which cafe the canon law holds fuch contract to be a 
marriage de facto. But this branch of the ftatute was repealed by 
flatute 2 & 3.Edw. VI. c. 23. How far the act of 26 Geo. Il.c. 33. 
(which prohibits all fuits in ecclefiaftical courts to compel a mar- 
riage, in confequence of any contract) may collaterally extend 
to revive this claufe of Henry’s VIII’s flatute, and abolith the 
}impediment of pre- -contratt, I leave to be conlidered by the 
| canonilts, 


a 


Tue other fort of difabilities are thofe which are created, or 
at leaft enforced, by the municipal laws, And though fome of 
| them may be ereundéd on natural law, yet they are regarded by 
the laws of the land, not fo much in the light of any moral of- 
fence, ason account of the civil inconveniences they draw after | 
them. Thefe civil difabilities make the contrat void ab initio, 
and not merely voidable: not that they diffolve a contract already 


Ggg2 formed, 


| ¢ Salk. 548. £ Gilb. Rep. 158. 
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formed, but they render the parties incapable of forming any | 
contract at all: they do not put afunder thofe who are joined to- | 
gether, but they previoufly hinder the junction. And, if any } 
perfons under thefe legal incapacities come together, it is a me- |) 
retricious, and not a matrimonial, union. : | ) 


1. Tue firft of thefe legal difabilities 1 is a prior marriage, or | 
having another hufband or wife living ; in which cafe, befides the |, 
penalties confequent upon it as a felony, the fecond marriage 1 is 
to all intents and purpofes void®: polygamy being condemned 
both by the law of the new teftament and the policy of all pru- | 
dent ftates, efpecially in thefe nor thern climates. And Jutiniaall 
even in the climate of modern eae 1S expr efs", -that )° qi 
cs uxores eodem tempore | babere non licet.”* 


. The next legal difability is want of age. This is fuficient 
to head all other contraéts, on account of the imbecility « of judg- 
‘ment in the parties contracting; a fortiori therefore it ought: to 
avoid this, the moft important contract of any. Thererere if a 
boy under fourteen, or a girl under twelve years of age marries, 
this marriage is only inchoate and imperfect; and, when either o 
them comes to the age of confent aforefaid, they may difagre 
and declare the marriage void, without any divorce or fentence i 
the {piritual « court. Phin is founded on the civil law'. But the 
canon law pays a greater regard to the conttitution, than thea 
of the parties® : for if they are habiles ad matrimenium, it is: 
good marriage, whatever theirage may be. And in our lawiti 
" far a marriage, that, ifat the age of confent they agree to con 
tinue together, they need not be married again’. If the hufba 
beof years of difcretion, and the wife: under twelve, when ff 
comes to years of difcretion he may difagree as well as fhe Fr. | 
- for in contraéts the obligation. muft be mutual; both muft b 
bound, or neither: and fo it is, vice verfa,’ when the wife is of 
ea of difcretion, and the hufband under”, : } ; 


3: ANOTHER, 


¢ Bro. Abr. tit. Bajlardy. pl. &. ; k Decretal. 1. 4. tit. 2. qu. 3. 
h Inft. 1. 10. 6. 1 Co. Lit. 79. 
i Leon. Conflit, 109. m Ibid. 


3. ANOTHER incapacity arifes from want of confent of pa- 


rents or guardians. By the common law, if the parties them- 
felves were of the age of confent, there wanted no other concur- 
rence to make the marriage valid: and this was agreeable to the 
canon law. But, by feveral ftatutes", penalties of 1oo/. are laid 
oneyery clergyman who marries a couple either without publica- 


tion of banns (which may give notice to parents or guardians) GF 
without a licence, to obtain which the confent of parents or 


guardians mutt be {worn to. And by the ftatute 4 & 5 Ph. & M. 
_c. 8. whofoever marries any woman child under the age of fixteen 
years, without confent of parents or guardians, fhall be fubj ect to 
fine, or five years imprifonment : and her eftate during the huf- 
band’s life fhall go to and be enjoyed by the next heir. The civil 
Jaw indeed required the confent of the parent or tutor at all ages 5 


unlefsthechildren were emancipated,or out of the parents power": 


and, if fuch confent from the father was wanting, the marriage 


was null, and the children illegitimate’; but the confent of the 
mother or guardians, if unreafonably withheld, might be redrefled 


and fupplied by the judge, or the prefident of the province’ ; 


and if the father was non compos, a fimilar remedy was given’. 
Thefe proyifions are adopted and imitated by the French and 
Hollanders, with this difference; that in France the fons cannot 


marry without confent of parents till thirty years of age, nor the 


daughters till twenty-five ;° and in Holland, the fons are at their 
own difpofal at twenty five, and the daughters at twenty’. Thus 
hath ftood, and thus at prefent ftands, the law in other neighbour- 


ing countries. And it has lately been thought proper to introduce 
| fomewhat of the fame pelicy into our laws, by ftatute 26 Geo. II. 
c. 33. whereby it is enacted, that all marriages celebrated by lis Ww 


cence (for banns fuppofe notice) where either of the parties | 


re unde: 
n6&7 Will. Il. ¢. 6.7% gW. Ill. 33. r Inff. r. 10. 1. 
ge Ann. c. 19. ‘ sire, os a : s Domat, of dowries. §. 3. Montefq, 
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under twenty-one (not being a widow or widower, who are| 
fuppofed emancipated) without the confent of the father, or, if : 
he be not living, of the mother or guardians, fhall be abfolutely |, 
void. A like provifion is made as in the civil law, where the} 
mother or guardian is non compos, beyond fea, or unreafonably|, 
-froward, to difpenfe with fuch confent at the difcretion of the 
Jord chancellor: but no provifion is made, in cafe the father fhould|’ 
labour under any mental or other incapacity. Much may be, and} 
much has been, faid both for and againft this innovation upon our} 
antient laws and conftitution. On the one hand, it prevents the} 
clandeftine marriages of minors, which are often a terrible incon- | 
venience to thofe private families wherein they happen. On the : 
_ other hand, reftraints upon marriages, efpecially among the lower| 
clafs, are evidently detrimental to the public, by hindering the | 
encreafe of people ; and to religion and morality, by encouraging | 
licentioufnefg and debauchery among the fingle of both fexes 3 | 
and thereby deftroying one end of fociety and government,which f 
is, concubitu probibere vago. And of this laft inconvenience the 
Roman laws were fo fenfible, that at the fame time that they for- 
bad marriage without the confent of parents or guardians, they 
were lefs rigorous ypon that very account with regard to other i 
reftraints: for, if a parent did not provide a hufband for hig) 
daughter, by the time fhe arrived at the age of twenty five, and | 
fhe afterwards madea flip in her condua, he was not allowed to ] 
difinherit her upon that account; quia non fua culpa, fed ‘par 
“ rentum, id commififfe cognofcitur", se eee a 


a 


4-A FQURTH incapacity is want of reafon; without a com * 
petent fhare of which, as no other, fo neither can the matrimo- 
nial contract, be valid”. It was formerly adjudged, that the iffue 
» of an idiot was legitimate, and confequently that his marriage was — 
‘evaled.s. A ftrange determination! fince confent is abfolutely re= 
quifite to matrimony, and neither idiots nor lunatics are capable | 
of confenting to any thing. And therefore the civil law judged | 
much more fenfibly, when it made fuch deprivations of reafon ay 

lege previous ° 


u Nov. xg. §. ry, wt Roll. Abr. 357. 
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previous impediment; though not acaufe of divorce, if they 
happened after marriage’. And modern refolutions have adhered 
to the reafon of the civil law, by determining’ that the marriage 
of a lunatic, not being in a lucid interval, was abfolutely void. 
But asit might be difficult to prove the exact ftate of the party’s 
mind at the actual celebration of the nuptials, upon this account 
concurring with fome private family” reafons) the itatute 
15 Geo. I. c. 30. has provided, that the marriage of lunatics 


and perfons under phrenzies (if found lunatics under a commif- 


fion, or committed to the care of truftees by any act of parlia- 


} ment) before they are declared of found mind by the lord chan- 
\ cellor or the majority of fuch truftees, fhall be totally void. 


Lastuiy; the parties muft not only be willing, and able to 
-contraét, but actually muft contract themfelves in due form of 
law, to make it a good civil marriage. Any contract made, ger 
|verba de praefenti, or in words of the prefent tenfe, and in cafe 
of cohabitation per verba de futuro alfo, between perions able to 
contract, was before the late act deemed a valid marriage to many 
purpofes; and the parties might be compelled in the fpiritual 
courts to celebrate itin facie ecclehae: Butthefe verbal contracts 
are now of no force, to compel a future marriage*. Neither is 
any marriage at prefent valid, that is not celebrated in fome parifh 
church or public chapel, unlefs by difpenfation from the arch- 
| bifhop of Canterbury. It muft alfo be preceded by publication 
of banns, or by licence from the fpiritual judge: Many other 
formalities are likewife prefcribed by the act; the neglect of 


) which, though penal, does not invalidate the marriage. It is 
held to be alfo effential to a marriage, that it be performed by a 


perfon in orders”; though the intervention of a prieft to folem- 


| nize this contract is merely suris pofitivi, and not juris naturalis 


aut divim: it being faid that pope Innocent the third was ne 


| ee who ordained the celebration of marriage in the church . 
| , Berive 


«x Ff. 23. fit. 1.1 8. & tit.2. 4. 16. estates 6nGeowll..c. 33% 
y Morrifon’s cafe. coram Delegat. b Salk. 119. 
|  @ See private atts 23 Geo. II. c, 6, ¢ Moor. 170, 
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before which it was totally a civil contrac. And in the times | 
of the grand rebellion, all marriages were performed by the }| 
juttices roe the peace; and thefe marriages were declared val 
without any frefh folemnization, by flatute 12 Car IL. c. 33.| 
} But, as the law now ftands, we may upon the whole colleét, that | 
no marriage by the temporal law is ipfo facto void, that is ie | : 
brated by a perfon in orders,—in a parith church or public | 
chapel: (or elfewhere, by fpecial difpenfation) — in purfuance | 
oe banns or a Mena — between fingle perfons, — -confenting, | / 
+ of found mind, — and of thé age of twénty one years ; — or || 
of the age of fourteen in males and twelve in females, with 
confent of parents or guardians, or without it, in cafe of widow- ! 
hood. And no marriage is voidable by the ecclefiaftical law, after | 
the death of either of the parties; nor during their lives, unless | 
for the ¢anonical impediments of pre-contratt, if that indeed fill || 
exifts ; of confanguinity ; and of affinity, or corporal matte 
fubfifting previous to the marriage. : oH 


ll 


Il. T am next to Confider the manner in which marriages 
may be diffolved ; and this is either by death, or divorce. There 
are two kinds of divorce; the one total, the other partial ; the 
one a vinculo matrimonti, the other merely a menfa et thoro. el 


total divorce, a vinculo matrimoniz, muft be for fome of the ca- 
nonical caufes of impediment before-mentioned; and thofe,; exift- 
ilig before the marriage, as is always the cafe in confanguinity 5 
not fapervenient, or ariling afterwards, as may be the cafe ina 4 : 
finity or corporal imbecillity. For in cafes of total divorce, the | 
marriage is declared null, as having been abfolutely unlawful a 
initio ; land the parties are cheretpte feparated pro falute apie 
yum: for which reafon, as was before obferved, no divorce can 
be obtained, but during the life of the parties. The iffue of fuch ‘ 
marriage, asis thus entirely diffolved, are baftards ¢. | 


Divorce @ menfa et thorois when the marriage is ju and 
Jawful ad initio, and therefore the law i is tender of diffolving it 5 ; 
Duty 


d Co. Litt. 235. 
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but, for fomefupervenient caufe, it becomes improper or impoffible 
| for the parties to live toget her: as in the cafe of intolerable a 
temper, or adultery, in either ‘Of the parties. For the canon lav 

which the common law follows in this cafe, deems fo highly bid 
with fach myfterious reverence of the nuptial tie, that it will not 
allow it to be unloofed for any canfe whatioever, that ai rifes after 
- the union is made. And thisis faid to be built on the divine ree 
| vealed law ; though that exprefsly afiigns incontinence asa caufe, 
1 and aided: the onli caufe, why aman may put away his wife 
and marry another®. The civil law, which is partly of pagan 
| original, allows many cautfes of abfolute divorce; ai me of 
| them pretty fevere ones: (as if a wife goes to the theat 


‘public games, without the knowlege te confent of the hufband ) 
but among them adultery i is the ridcip al: and with reafon named 
| ‘the firft®.. “But with us in Eneland adultery is only a caufe of fe- 
paration from bed and boardt: for which the beft reafon that 
can be given, is, that if divorces were allowed to depend upon 
a matter within the power of either the parties, they would pro- 
: bably be extremely frequent; as was the cafe when divorces were 
| allowed for canonical difabilities, on the mere Basa ion of the 
parties‘, ‘which is now prohibited by the canons“. _ However, 
di JOTCES & vIn nculo matrimonii, for adultery, have of late years 
een requently Mela by a 4a of parliament. 


‘the wife : : which is that:allowance, which is made to a woman 
for her fupport out of the hufband’s eftate; being fettled at the 
| difcretion of the ecclefiaftical judge, on confideration of all the 
cir cumfances ofthe cafe. This is fometimes called her e/fovers ; 
for which, if he refufes payment, there is (belides the ordinary 
procefs of excommunication) a writ at common law de efteveriis 
habendis, in order to recover it) g 1b 4s generally proportioned to 


x ime ne of divorce a menfa et thoro, the law allows alimony to 
| 
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the rank and Lala of the pee But in cafe fe of oe 


By Bi ils the Hithand and wife are one perfon i in la 
that is, the very being or legal exiftence of the woman is 
pended during the marriage, or at leaft is incorporated and 0 

lated into that of hufband: under whofe wins prot vs 
| cal 


‘band and wife, depend almott all the ae al dates 3 
abilities, that either of them acquire by the marriage. 
not at prefent of the rights « of property, but of fuch as are 1 
perfonal. For this reafon, a man cane grant any thing 
wife, or enter into covenant with her ° : for the gran 

to fuppole her feparate exiftence; and to covenant with 

‘be only to covenant with himfelf: and therefore it is al 
rally true, thatall compacts made between hufband and 
fingle, are voided by the intermarriage’, A woman in 

‘be attorney for herhufband’; for that implies no feparat: 
‘but is rather a reprefentation of, her lord. A hufband 
‘bequeath any thing ¢ to his wife by will; for that canno . 
fect till the coverture is determined by his death *. The hufba 1 
is bound to provide his ae with neceflaries by law, a as m a 


pay them? but, i any thing befides AP ak heis not 
able’. Alfo if a wife Spree and lives ae another ma 


m Cowel. tit. Alimony. _ . q F.N. B. 27. 
n Co. Litt. II2. ri Co, Litt aR. 
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hufband is not chargeable even for neceflaries"; at leaftif the 
gee who furnithes them, is fufficiently ap prized of her clope- 
ment”. If the wife be indebted before marriage, the hufband is 
bound afterwards to pay the debt; for he has adopted her and 
her circumftances together®. If the wife be injured in her per- 
fon, or her property, fhe can bring no action for redrefs without 


her hufband’s concurrence,and in his riame, as well as her own’? 
neither can flie be fued, without making the hufband a defen- 
dant’. _ There is indeed one cafe where ‘tlie wife fhall fue and be 
fued as a feme fole, viz. where the hufband has abjured the realm, 
or is banifhed*: for then he is dead ini law; and the hufband 
being thus difabled to fue for or defend the wife, it would be 
moft unreafonable if fhe had no {remedy or could make no de- 
fence at all. Ini criminal profecutions, it istrue, the wife may 
be indicted and punithed feparately” ; for the union is only a civil 
union. But; in trials of any fort, ddicy are not allowed to be evi- 
dence for, or againft, each other®: partly becaufe it is impoflible 
their teftimony fhould be indifferent ; but principally becaufe of 
| the union of perfon: and therefore, if they were admitted to be 
witneffes for each other, they would contradict one maxim of 
law, “ nemo in propria caufa teflis effe debet ;’ atid if againf? each 
other, they would contradict another maxim, “* nemo tenetur fe 
Ba ipfum accufare.” But, where the offence is dire@tly againft the 

/perfon of the wife, this rule has been ufually difpenfed with? < 

and therefore, by ftatute 3 Hen. VII. c. 2. in cafe a woman be 
forcibly taken away, and married; fhe may be a witnefs againft 
fuch her hufband, in order to convict him of felony. For in this 
cate. fhe can with no- propriety be reckoned his wife; becaufe a 
/a main inetedient, her confent, was wanting to the contract: and 
alfo there is another maxim be law, that no man fhall take ad- 
vantage of hisown wron?; which the ravifher here would do, 
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if by forcibly marrying a woman, he could apeuene 1a 
being anes who is TARE the only Linge. to th 
fact. | rae 

Iw the civil law the hufband and the wife are confidered as 
dikine ae y and may have feparate eflates, contracts, 
and injuries®: and therefore, in our écclefiaftical ‘eee is 
man may fie and be fued without her hufband’. 


Burt, though our law in general confidérs man ae i 
one perfon, yet there are fomeinfiances in which the is feparat 
onlidered; as inferior to him, and acting by his compulfic 
And therefore all deeds ee Te and acts “done, by her, 
her coverture, are void; exceptit be a fine, or the like 
of record, in which ca Ye the muft be folely and fecretly ex 
ed, to learn if her ad be voluntary’. She cannot by - 3 
Jands to her hufband, unlefs under {pecial circumftanc 8 5 for 
the time of making it fhe is ro to be under his coerc 
oe in fome pg ane ane inferior PO committe 


but this se not to ceed or hen 


Tue hufband alfo (by the old law) might ; give big! ent 
derate correction®. For, as he is to anfwer for her mifbehaviou. 
the law thought it reafonable toentruft him with this power ¢ 
reftraining her, by domeftic chaftifement, in the fame modera 
that a man is allowed to correct his eee or children : 
whom the maiter or parent is alfo liable in fome cafes to anfw 
But this power of correétion was. confined within reafon 12 
bounds! . and the hufband was prohibited from ufing a any vi le 
to his wife, aliter quam ad virum, ex cau/a regiminis ge caftigatia 


uxoris Vue licite et rationabiliter pertinet™, fel Hes civil law fox: 
: ! 
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he No eee the fame, or a larger, authority over his wife: allow- 
ing him, for fome mifdemefnors, flagellis et fu/tibus acriter ver- 
berare uxorem; for others, only modicam caftigationem adbibere. 
But, with us, in the politer reign of Charles the fecond, this 
power of correction began to be Houbted®: : and a wife may now 
have fecurity of the peace againft her hufband”: or, in return, a 
hufband again{t his wife". "Yet the lower rank of people, who 
« > always fond of the old common law, {till claim and‘ exert 
their antient privilege: andthe courts of law will ftill permit a 
hufband to reftrain a wife of her liberty, in cafe of any grofs 
mitbel ehaviour’. 


I H ESE are the chief legal effects of marriage during the co- 
’ ‘e3 upon which we may obferve, that even the difabilities, 
which the wife lies under, are, for the moft part intended for her 
protection and benefit. So great afavourite is the female fex of 
the laws of England. | 
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Or PARENT anp 


parent and child. 


CurLpRen are Of two forts; legitiniate, and fpuri 
baftards: each of which we fhall confider in their ord 
firft of legitimate children. | 

L ACL EGIT IM & TE Chui he that is born i in lawful. 
lock, or within a competent time afterwards. “Pater of 
<¢ nuptiae demonfirant,”’ is the rule of the civil law’ nd 
holds with the civilians, whether the nuptials eee b 


baftardy. At prefent let us enquire tes 1. The ] cal 
pare’ to their legitimate children. 2. Their power over h m 
q. The duties of fuch children to their parents. 


1. Anpd, firft, the duties of parents to legitimate 
which principally confit 1 in three particulars; their m: 
ge protection, and their education. are 
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| Tue duty of parents to provide for the maintenance of their 
children is a principle of natural law; an obligation, fays Put- 
fendorff®, laid on them not only by nature herielf, but by their 
own proper act, in bringing them into the world: for they would 
bei in the higheft manner injurious to their iffue, if they only 
gave the children life, that they might afterwards fee them perifh, 
By begetting them therefore, they have entered into a voluntary 
| obligation, to endeavour, as far as in them lies, that the lite which 
they have beftowed fhall be fupported and preferved. And thus 
the children will have perfect right of receiving maintenance 
from their parents. And the prefident Mo uce(quiea® has a very 
| juft obfervation upon this head: that the eftablifhment of mar- 
riage in all civilized flates is built on this natural obligation of the 
father to provide { for his children ; for that afcertains and makes 
known the perfon who is bound to fulfil this obligation: whereas 
in promifcuous and illicit conjunctions, the father is unknown : 
and the mother finds a thoufand obftacles in her way; — fhame, 
| remorfe, the conftraint of her fex, and the rigor of laws; — 
that ftifle her inclinations to perform this duty : and befides, fhe 
Spey wants ability. * 


Tu E “municipal laws of all well-regulated ftates have taken 
care to enforce this duty: though providence has done it more 
effectually than any laws, by implanting in the breaft of every 
parent: that natural forge, or infuperable degree of affection, 
which not even the deformity of perfon or mind, not even the 
 wickednefs, ingratitude, and rebellion of children, can totally 
| fupprefs or oe 


| Tue civil law? dbliges the parent to provide maintenance for 
his child; and, ifherefufes, “* judex deca re cognofcet.” Nay, it 
carries ait matter fo far, that it will not fuffer a parent at his 
ba eeath totally to difinherit his child, without exprefsly giving his 
| reafon 
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reafon forfo doing ; and there are fourteen fuch one 
up*, which may jultify fuch difinherifon. If the parient al 
no ian ora a: or fa ae the child pent fet a 


ral duty of the parent. Andi ie is veinatenttle under’ 

the children were to move for relief in fuch a cafe: 

ing that the parent had loft the ufe of his reafon, when 

the inofficious teftament. And this, as Puffendorf obferves‘, 
not to br nine into my the teftator’s eal of difinhe ti tng 


a the municipal aes 


LET us next fee what 
this natural duty. It 
: ee on every man to 0 provide ‘for thofe defce 


law have made oe thefe fakes: iF a oem or nan th 


a4 


marries ¢ again, ang ue before fach Hesaash marriage = of ful 
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cainit!: for this being a debt of hers, when fingle, fhall like 
others extend to charge the hufband. But at her death, the re- 
lation being diffolved, the hufband is under no farther obligation. 


| No perfon is bound to provide a maintenance for his iflue, 
unlefs where the children areimpotent and unable to work, either 
through infancy, difeafe, or accident ; and then 1s ony obliged 
to find them with neceflaries, the penalty on refufal being no 
more than 20s. a month. Forthe policy of our laws, which 
are ever Se tchfal to promote induttry, did not mean to compel 
a father to maintain his idle and lazy children in eafe and inde 
lence: but thought it unjuft to oblige the parent, againit his will, 
to provide them with fuperfluities, and other indulgences of for- 
tune ; imagining they might truft to the impulfe of nature, if 
the ch Aiea were deierving of fuch favours. Yet, as nothing is 
. - to flifle the calls of nature as religious bigotry, it is enact- 

", that if any popith parent fhall refute to allow his proteftant 
be a fitting maintenance, with a view to compel him to change 
Bhis religion, tthe lord chancellor fhall by order of court conftrain 
him to do what is juftand reafonable. But this did not extend 
to perfons of another religion, of no lefs bitternefs and bigotry 
‘than the popith: and therefore in the very next year we find an 
Finance of a jew of immenfe riches, whofe only daughter having 
embraced chrittianity, he turned her out of doors; and on hee 
application for relief, it was held fhe was intitled to none*. But 
‘this gave occafion® to another flatute®, which ordains, that if 
: jewith parents refufe to allow their proteftant children a fitting 
maintenance, fuitable to the fortune of the parent, the lord chan- 
cellor on complaint may make fuch order therein as he thall fee 
proper. 


|. Our law has made no provi ion to prevent the difinheriting 
of oe by will: leaving every man’s property in his owa 
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difpofal, upon a principle of liberty in this, as well as every other] | 
action: though perhaps it had not been amifs, if the parent had}. 
been bound to leave them at the leaft a neceflary fubfiftence. By; 
the cufiom of London indeed, (which was formerly univerfal}. 
throughout the kingdom) the children of freemen are entitled to} 
one oi of their father’s effects, to be equally divided among) 
them; of which he cannot deprive them. And, among perfons\’ 
of any rank or fortune, a competence is Wee cpalle prairie for} 
younger children, and the bulk of the eftate fettled upon the} 
eldeft, by the marriage-articles. Heirs alfo, and childrén, are} 
favourites of our courts of juitice, and cannot be difinherited by} 
any dubious or ambiguous words ; there being required the ut-} 
moft certainty of the teftator’s intentions to take away the right! | 
of an heir’. Tl 


\ a ‘ 
t 


From the duty of maintenance we may eafily pafs to that of} 
protection; which is alfo a natural duty, but rather permitted than} 
enjoined by any municipal laws: nature, in this refpect, work-} 
ing fo ftrongly as to need rather a check than a {pur. A parent. 

may, by our laws, maintain and uphold his children in their laws 
fuits, without being guilty of the legal crime of maintaining’ 
quarrels". A parent may alfo juftify an affault and battery in de-' 
fence of the perfons of his children’: nay, where a man’s fon 
was beaten by another boy, and the father went near a mile to” 
find him, and there revenged his fon’s quarrel by beating th 
other boy, of which beating he afterwards unfortunately died 
it was not held to be murder, but manflaughter merely‘. Suel 
indulgence does the law ne to the mee of human nature,” 
and the workings of parental affection. | 


Tue laft duty of parents to their children is that of givi 
them an education fuitable to their ftation in life: a duty pointe 
out by reafon, and of far the ereatatk importance of any. For, ! 
as Puffendorf very well obferves", it is not eafy to imagine or | 
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jallow, that a parent has conferred any confiderable benefit upon 
his child, by bringing him into the world ; if he afterwards en- 
tirely negleéts his culture and education, and fuffers him to grow 
jup like a mere beaft, tolead a life ufelefs to others, and thame- 
ful to himfelf. Yet the municipal laws of moft countries feem to 
be defective in this point, by not conftraining the parent to be- 
ftow a proper education upon his children. Perhaps they thought 
it punifhment enough to leave the parent, who neglects the in- 
|ftruction of his family, to labour under thofe griefs and inconve- 
Jniences, which his family, fo uninftraced, will be fure to bring 
Jupon him. Our laws, though their defects in this particular can- 
Inot be denied, have in one inftance made a wife provifion for 
breeding up therifing generation; fincethe poor and laborious 
|part of the community, when paft the age of nurture, are taken 
Jout of the hands of their parents, by the ftatutes for apprenticing 
} poor children” ; and are placed out by the public in fuch a man- 
| mer, as may render their abilities, in their feveral ftations, of the 
Jereateft advantageto the commonwealth. The rich indeed are 
Hicft at their own option, whether they willbreed up their child- 
ren to be ornaments or difgraces to their family. Yet in one cafe, 
I that of religion, they are under peculiar reftriCtions; for * it is 
provided, that if any perfon fends any child under his govern- 
J._ment beyond the feas, either to prevent it’s good education in 
] England, or in order to enter into or refide in any popith college, 
] or to be inftructed, perfuaded, or ftrengthened in the popith re- 
Jigion; in fuch cafe, befides the difabilities incurred by the-child 
‘fo fent, the parent or perfon fending fhall forfeit roo/, which’ 
fhali go to the fole ufe and benefit of him that fhall difoover the 
offence. And *if any parent, or other, fhall fend or convey any 
perfon beyond fea, to enter into, or be refident in, or trained up 
in, any priory,abbey, nunnery, popifh univeriity, college or {chool, 
ot houfe of jefuits, or priefts, or in any private popifh family, in 
} order to be inftructed, perfuaded, or confirmed in the popifh re-_ 
} lision ; or fhall contribute any nee towards their maintenance 
| eA 2142. when, 
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than others. The antient Roman laws gave the father a power | 


during the life of his father; but all his acquifitions belonged ia 
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when abroad by any pretext whatever, the perfon both a || 
and fent fhall be difabled to fue in law or equit ty, or to be execu- } 
tor or admuiniftrator to any per fon, or to enjoy any legacy or deed | 
of gift, or to bear any office in the realm, and {hall forfeit all hig | 
goods and chattels, and likewife all his es eflate for life. 


2. Tue power of parents over their children ig derived from | 
the former confideration, their duty : this authority being given) 
them, partly to enable the parent more effectually to perform his |, 
pee and partly as arecompence for his care and trouble in the | 
faithful difcharge of its And upon this {core the municipal laws |, 
of fome nations awe given a much larger authority to the parents)| |, 


of life and death over his children ; upon this principle, that he | 
who gave had alfo the power of taking away*. But the rigor of 
thefe laws was foftened by fubfequent conftitutions; fo that i we | 
find a father banifhed by the emperor Hadrian for killing his fon, | 
though he had committed a very heinous crime,upon this maxim | 
that “* patria poteftas in pietate debet, non in atrocitate, confiftere™ | 
But ftill they maintained to the laft a very large and abfolute aug 
thority: for a fon could not acquire any property of hisown - 


the father, or at leaft the profits of them for his life*, { 


Tue power of a parent by our Englifh laws is much more © 
moderate ; but ftill fufficient to keep he: child in order and obe-_ | 
dience. He may lawfully correct his child, being under age, in | 
a reafonable manner; for this is for the benefit of his education 
The confent’ or concurrence of the parent to the marriage of 
his child under age, was alfo directed by our antient law to be ob- ) 
tained: but now itis abfolutely neceffary; for without it the con- 
tract 1s void’. And a alfo is another means, which the law 
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his duty ; firft, of protecting his children from the fnares of art- 
ful and defigning perfons ;-and next, of fettling them properly 
in life, by preventing the ill confequences of too early and preci- 
| pitate marriages. A father has no other power over his fon’s e/- 
tate, than as his truftee or guardian ; for, though he may rec¢ive 
the profits during the child’s minority, yet he muft account for 
them when he comes of age. He may indeed have the benefit of 
“his children’s labour while they live with him, and are maintained 
by him: but this is no more than he is entitled to from his ap- 
prentices or fervants. The legal power of a father (for a mother, 
as fuch, is entitled to no power, but only to reverence and Te- 
fpect) the power of a father, I fay, over the perfon of his child- 
“ren ceafes at the age of twenty one: for they are then enfran- 
_chifed by arriving at years of difcretion, or that point which the 
Jaw has eftablifhed (as fome mutt neceffarily be eftablifhed) when 
the empire of the father, or other guardian, gives place to the 
empire of reafon. Yet, till that age arrives, this empire of the 
father continues even after his death; for he may by his will ap- 
point a guardian to his children. He may alfo delegate part of 
his parental authority, during his life, tothe tutor or {choolmaf- 
ter of his child; who is then in loco parentis, and has fuch a por- 
tion of the power of the parent committed to his charge, VIZ~ 
that of reftraint and correction, as may be neceflary to anfwer 
_ the purpofes for which he is employed. 


_ Tue duties of children to their parents arife from a prin- 
ciple of natural juftice and retribution, For to thofe, who gave 
us exiftence, we naturally owe fubjection and obedience during 
our minority, and honour and reverence ever after: they, who 
protected the weaknels of our infancy, are entitled to our protec- 
tion in the infirmity of their age: they, who by fuftenance and 
education have enabled their offspring to profper, ought in return 
to be fupported by that offspring, in cafe they ftand in need of 
qffiftance. Upon this principle proceed all the duties of children 


to their parents, which are enjoined by politive laws. And the 
‘ 3 Athenian 
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Athenian laws‘ carried this principle into practice with a feru- | 
pulous kind of nicety: obliging all children to provide for their | 
father, when fallen into poverty; with an exception to fpurious | 


children, to thofe whofe chaftity had been proftituted by con- 
fent of the father, and to thofe whom he had not put in any way 


of gaining a livelyhood. The legillature, fays baron Montefquieu®, | 


confidered, that in the firft cafe the father being uncertain, had 


rendered the natural obligation precarious ; that, in the fecond | 


cafe, he had fullied the lite he had given, and done his children 
the greateft of injuries, in depriving them of their reputation ; 


and that, in the third cafe, he had rendered their life (fo far as ! 


in him lay) an infupportable burthen, by furnifhing them with 
no means of fubfiftance, 

Our laws agree with thofeof Athens with regard to the firt 
only of thefe particulars, the cafe of fpurious iffue. In the other 


cafes the law does not hold the tie of nature to be difolved by 
any mifbehaviour of the parent; and therefore a child is equally 
juftifiable in defending the perfon, or maintaining the caufe or 
 fuit of abad parent, asa good one; and is equality compellable’,, 
if of fufficient ability, to maintain and provide for a wicked and 

unnatural progenitor, as for one who has fhewn the greateft 


tendernefs and parental piety. 


Il. We are next to confider the cafe of illegitimate children, 
or baftards ; with regard to whom let us enquire. 1. Who are 


battards. 2. The ier duties of the parents towards a baftard se | | 


3. The ae and incapacities attending fuch baftard children. 


1. Wuo are baftards. A baftard, by our Engilith laws, is one 
that is not only begotten, but born out of lawful matrimony. The 
civil and canon laws do not allow a child to remain a baftard, if | 
the parents afterwards intermarry': and herein they differ moft 
materially from’ our ie which, _ though not fo firit as to re- 


one 
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quire that the child fhall be begotten, yet makes it an indifpenfible 
condition that it fhould be born, after lawful wedlock. And the 
reafon of our Englifh law is furely much fuperior to that of the 
Roman, if we confider the principal end and defign of eftablith- 
ing the contract of marriage, taken in a civil light; abftractedl 

from any religious view, which has nothing to do with the legi- 
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| timacy or illegitimacy of the ce The main end and defign 


of marriage therefore being to afcertain and fix upon fome cette 
perfon to boliom the care, aie proseeHbd the maintenance, and 
the education of the children fhould belong ; this end is undoubts 
edly better anfwered by legitimating all iffwe born after wedlock, 
than by legitimating all iffue of the fame parties, even born be- 
fore wedlock, fo as wedlock afterwards enfues: 1. Becaufe of 
the very great uncertainty there will generally be, in the proof 


_ that the iffue was really begotten by the fame man; whereas, by 


confining the proof to the birth, and not to the begetting, our 
law has rendered it perfectly certain, what child is legitimate, 
and who is to take care ofthe child. 2. Becaufe by the Roman 
law a child may be continued a baftard, or made legitimate, at 
the option of the father and mother, by a marriage ew po/? facto; 
thereby opening a door to many frauds and partialities, which by 
our law are prevented. 3. Becaufe by thofe laws a man may re- 
niain a baitard till forty years of age, and then become legitimate, 
by the fubfequent marriage of his parents; whereby the main 
end of marriage, the protection of infents, is totally fruftrated. 
4. Becaufe this rule of the Roman law admits of no limitations 
as to the time, or number, of baftards fo to be legitimated; but 
-adozen of them may, twenty years after their birth, by the fub- 
Tequent marriage of their parents, be admitted to all the’ privile- 
“ges of Flepitimate children. This is plainly a great difcouragement 
_to the matrimonial ftate; to which one maininducement is ufually 
“not only the defire of Med ite children, but alfo the defire of pro- 
creating lawful heirs. Whereasour conftitutions guard againft this ; 
indecency, and at the fame time give fufiicient allowatice ‘to the 
frailties of human nature. For if a child be begotten while the 
parents are fingle, and they will endeavour to make an early re- 

paration 
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paration for the offence, by marrying within a few months after, | 
aur law is fo indulgent as not to baritardize the child, if it be 
born, though not bee otten, in lawful wedlock : for this is an in- 
cident hare can happen but onces fince all future children will be | 
begotten, as well.as born, ees the rules of honour and civil | 
fociety. Upon reafons like thefe we may fuppofe the peers to have 
aéted at the parliament of Merton, when they refuled to enaét | 
that children born before marriage fhould be efteemed legitimate* . 


From what has been faid it appears, that all children born 
before matrimony are baftards by our law: and fo it is of all” 
children born fo long after the death of the hudband, that, by th ; 
ufual courfe of ape Tey they could not be begotten by him. |) 
But, this being a matter of fome uncertainty, the law is not ex 
ack as to a few ae And this gives occafion to a proceeding a 
common law, where a widow is fufpected to feign herfelf witl 
child, in order to produce a fuppofititious heir to the eftate: an 
attempt which the rigor of the Gothic conftitutions efteemed — 
equivalent to the moft atrocious theft, and therefore punithed 
with death™. In this cafe with us the heir prefumptive may have 
a writ de ventre infpiciendo, to examine whether fhe be with child, 
or not"; and if fhe be, to keep her under proper reftraint, till” 
delivered; which is entirely conformable to the practice of the 
civil law®: but, if the widow be upon due examination found no 
pregnant, the prefumptive heir hall be admitted to the inherit 
ance, though liable to lofe it again, on the birth of a child withi 
forty weeks from the death of ire hufband’. But if a man dies 
and his widow foon after marries again, and a child is born within 
fuch a time, as that by the courfe of nature it might have beer 
the child of either hufband; in this cafe he is- faid to be mor 

tha 


k Rogaverunt omnes epifoopi magnates, ut c. 9. See the introdudtion to the greaty) | 
confentirent quod nati ante matrimonium effe nt charter, edit. Oxon. 1759. Jub anno 1253. 
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than ordinarily legitimate; for he may, when he arrives to-years 
of difcretion, choofe which of the fathers he pleafes*. To pre- 
vent this, among other inconveniences, the civil law ordained that 
no widow fhould marry infra annum luétus* ; a rule which obtained 
fo early as the reign of Auguftus*, if not of Romulus: and the 
fame conftitution was probably handed down to our early ancef- 
_tors from the Romans, during their ftay in this ifland; for we 
find it eftablifhed under the Saxon and Danifh governments‘. 


| As baftards may be born before the coverture or marriage 
fate i is begun, or after it is determined, fo alfo children born 
during wedlock may in fome circumitances be baftards. Asif the 
hufband be out of the kingdom of England (or, as the law 
fomewhat loofely phrafes it, extra quatuor maria) tor above nine 

months, fo that no accefs to his wife can be prefumed, her iflue 
during that period fhall be baftard’. But, generally, during the 
-coverture accefs of the hufband fhall be prefymed, unlefs the 
contrary can befhewn"; which is fuch a negative as can only be 
| proved by thewing Bim: to be elfewhere: for the general rule is, 
| pracfumitur pro legitimatione™. Ina divorce a menfa ef thoro, if 
the wife breeds children, they are baftards; for the law will pre- 
fume the hufband and wife conformable to the fentence of fepa- 
ration, unlefs accefs be proved: but, in avoluntary feparation by 
agreement, the law will fuppofe accefs, unlefs the negative be 
fhewn™. So alfo if there is an apparent impoflibility of procrea- 
tion on the part of the hufband, as ifhe be only eight years old, 
or the like, there the iffue of the wife fhall be baftard’, Like- 
wife, in cafe of divorce in the fpiritual court 4 vinculo matrimonit, 
all the iffue born during the coverture are baftards*; becaufe fuch 
divorce i is always upon fome caufe, that rendered the marriage 
unlawful and null from the beginning. 
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Tens ail our ne parent is principally that of suainvanente Fo 
though baftards are not looked upon as children to.any civil purs | 
pofes, yet the ties of nature, of which maintenance is one, are [ 
not fo eafily diffolved: and they hold indeed as to many other |. 
intentions; as, particularly, that a man {hall not marry his baf- 
tard fitter or daughter*. The civil law therefore, when it deniec 

Maintenance to bafta begotten under certain atrocious circum- 
ftances®, was neither yn an to nature, nor reafon; woe 

profligate and wicked the parents might jutily be pS 


Tur method in which the Englith law rials maintenan : 
for them is as follows®. When a woman is delivered, or declares 
herfelf with child, of a baftard,. and will by oath before a jultice 
of peace charge any perfon having got her with child, the juftic 
fhall caufe fuch perfon to be apprehended, and commit him ti 
he gives fecurity, either to maintain the child, or appear at t 

next quarter feflions to difpute and try the fact. But if the woe 
man dies, or is married before delivery, or mifcarries, or piova 
hot. to have been with child, the perfon fhall be difcharged + | 
otherwife the feflions, or twojuftices out of feffions, upon ori- | 
ginal application to them, may take order for the keeping of the 
befarel by charging the mother or the reputed father with th 
payment of money or other fultentation for that purpofe. An 
iffuch putative father, or lewd mother, run away from the p 
‘rith, the overfeers by direction of two juftices may feize th 
rents, goods, and chattels, in order to bring up the faid bait: 
child. Yet fuch is the humanity of our laws, “that no woman ca 
be compulfively queftioned concerning the father of her child, ti 
one month after her delivery : which indulgence is however — 
very frequently a hardfhip upon Po by giving the paren | 
opportunity to ce 
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3. | pROCEED next to the rights and incapacities which 
appertain to a baftard. The rights are very few, being only fuch 


|. ashe can acquire; for he can inherit nothing, being looked upon as 


the fon of nobody, and fometimes called fliws nullius, fometimes 


| ftlius populi Yet ke mav vain a firname by reputation’; though 
€ ey by he] 


he hasnone by inheritance. Ali other children have their pri-. 
mary fettlement in their father’s parith; but a baftard in the parifh 
where born, for ke hath no father’. Wowever, in cafe of fraud, 
as if a woman be fent either by order of juftices, or comes to beg 
as avagrant, to a parifh which fhe does not belong to, and drops 
her baftard there; the baftard fhall, in the firft cafe, be fettledin 
the parifh from whence fhe was illegally removed *, or, in the 
latter cafe, in the mother’s own parifh, if the mother be appre- 
hended for her vagrancy®. The incapacity of a baftard confilts. 
principally in this, that he cannot be heir to any one, neither can 
he have heirs but of his own body; for, being nallius filius, he 
is therefore of kin to nobody, and has no anceflor from whom 
any inheritable blood can be derived. A baftard was alfo,in ftriG- 
uefs, incapable of holy orders; and, though that were. difpenfed 
swith, yet he was utterly difqualified from holding.any dignity in 
the churchi: but this doctrine feems now obfolete; and in all 
other refpeéts, there is no diftinction between a baftard and an- 
other man, And really any other diftin@ion, but that of not in- 
heriting, which civil policy renders neceffary, would, with re- 
gard to the innocent offspring of his parents crimes, be odious, 
unjuft, and cruel to the laft degree: and yet the civil law, fo 
boafted of for it’s equitable decifions, made baftards in fome cafes. 


|-incapablé even of a gift from their parents*. A baftard may. 


laftly, be made legitimate,-and capable of inheriting, by the 
tranfcendent power of an act of parliament, and not otherwife':: 


_ as was done in the cafe of John of Gant’s baftard, children, by a 
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CHAPTER THE SEVENTEENTH, 


Or GUARDIAN ayn WARD, 


p \HE only general private relation, now remaining to be 
difcuffed, is that of guardian and ward ; which bears a 
very near refemblance to the laft, and 1s plainly derived out of || 
it: the guardian being only a temporary parent; that is, for { 
Jong time as the ward isan infant, or under age. In examining 
this fpecies of relationfhip, I fhall firft confider the different — 
Kinds of guardians, how they are appointed, and their power | 
and duty : next, the different ages of perfons, as defined by the 
law : and, laftly, the privileges and difabilities of an infant, or 
one under age and fubject to guardianthip, ae 


1. Tue guardian with us performs the office both of the tu- 
tor and curator of the Roman laws; the former of which had 
the charge of the maintenance and education of the minor, the 
latter the care of his fortune; or, according to the language of 
the court of chancery, the éutor was the committee of the perfon 
the curator the committee of the eftate. But this oflice was fre- % 
quently united in the civil law ;* asit is always in our law with : 
regard to minors, though as to lunatics and idiots it is commonly 
Kept diftinc. Wt Wes a 
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| Of the feveral fpecies of guardians, the firft are guardians by 
nature: viz. the father and (in fome cafes) the mother of the 
child. For, if an eftate be lefe to an infant, the fatheris by 
common law the guardian, and muft account to his child for the 
profits’. And, with regard to daughters, it feems by conftruction 
of the ftatute 4 & 5 Ph. & Mar.c, 8. that the father might by 
deed or will affign a guardian to any woman-child under the age 
of fixteen ; and, if none be fo affligned, the mother fhall in this 
café be guardian®: There are alfo guardians for nurture’; which 
are, of courfe, the father or mother, till the infant attains-the 
age of fourteen years °: and, in default of father or mother, the 
ordinary ufually afligns fome difcreet perfon to take care of the 
infant’s perfonal eftate, andto provide for his maintenance and 
} education’. Next are guardians 7m focage, (an appellation which 
will be fully explained in the fecond book of thefe commentaries) 
who are alfo called guardians dy the common law. Thefe take place 
only when the minor is entitled to fome eftate in lands, and 
then by the common law the guardianfhip devolves upon his 
next of kin, to whom the inheritance cannot poflibly defcend ; 
as, where the eftate defcended from his father, in this cafe his 
uncle by the mother’s fide cannot poflibly inherit this eftate, and 
therefore fhall be the guardian®. For the law judges it improper 
totruft the perfon of aninfant in his hands, who may by pofli- 
pility become heir to him; that there may be no temptation, 
nor even fufpicion of temptation, for him to abufe his truft.’ 
The Roman laws proceed on a quite contrary principle, com- 
mitting the care of the minor to him who is the next to fucceed 
to the inheritance; prefuming that the next heir would take the 
_ beft care of an eftate, to which he has a profpect of fucceeding : 
and this they boaft to be “¢ fumma providentia’.” But in the mean 


_ time.they feem to have forgotten, how much it is the guardian’s 
ee intereft 
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intereft to remove the incumbrance of his pupil’s life from that. 
eftate, for which heis fuppofed to have fo great a regard®, - And 
this affords Fortefcue!, and fir Edward Coke”, an ample op- 
portunity for triumph; they alirraing, that to commit the cuf- 
tody ofan infant to him that is next 2 fuccefiion, is “ quafe 
« agnum commuittere lupo, ad devorandum’, Thee guardians 1 
focage, like thofe for nurture, continue only till the minor i 
fourteen years of age; for then, in both cdfes, he is prefume 

to have difcretion, fo far as to chcofe his own guardian. This 
he may do, unlefs one be appointed by the father, by virtue 0 
the ftatute 12 Car. II.c.24, which, confidering the imbecillit 

of judgment in children of the age of fourteen, and the aboli : 
tion of guardianfhip i chivalry (which lafted till the age of) 
twenty one, and of which we fhall {peak hereafter) enacts, that | 
any father, under age or of full age, may by deed or will dif- H | 
pofe of the cuflody of his child, either born or unborn, to any : 
perfon, except a popifh recufant, either in poffeflion or rever-> | 
fion, till fuch child attains the age of one and twenty years, @) 
Thefe are are called guardians by /latute, or teflamentary guardians. | 
There are alfo fpecial guardians dy cuffom of London, and other | 
places®; but they are particular exceptions, and do not fall » 
under the general laws, 


‘ 4 
: ; 1} 

Tue power and reciprocal duty of. a guardian and ward are: 
the fame, pro tempore, as that of a father and child ; and there- | 


l 
4 


fore I fhall not repeat them : but fhall only add, that the guardian, | 
when the ward comes of age, is bound to give him an account _ 
| : of 


k The Roman fatyritt was fully aware of guardian, who was to enjoy the -eftate aft 


this danger, when he put this private prayer 


into the mouth of a felfifh guardians 


—pupillum o utinam, quem proximus  haeres 
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n This policy of our Englith law is war- 
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“of all that he has tranfa@ed on his behalf, and mu anfwer for 
_allloffes by his wilful default or negligence. In order therefore 
to prevent difagreeable conteits with young gentlemen, it has be- 
| come a pF acti¢e for many guardians, of large eftates efpectally, to 
indemnify themfelves by applyi ing to the court of chancery, act- 
| ing under it’s direction, and accounting annually before the offi 
cers of that court. For the lord chancellor is, by right Ha 
from the crown, the general and fupreme guardian of all infants, 
as well as idiots and lunatics; that is, of allfuch perfons as have. 
‘not difcretion enough to manage their own concerns. In cafe 
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} therefore any guardian abufes his truft, the cout will check and 


punifh him; nay fometimes will proceed to the removal of him 
- and appoint another in his flead®. 


2. Let us next confider the ward, or perfon within age, for. 
whofe afliftance and fupport thefe guardians are conitituted by. 
law; or who it is, that'is faid to be within age. ‘The ages of 
male and female are different for different purpofes. A male at 
twelve-years old may take the oath of allegiance; at fourteen is 
at years of difcretion, and therefore may confent or difagree to. 
marriage, may choofe his guardian, and, if his diferetion be ac- 
| tually proved, may make his ee of his perfonal eftate; at 

ifeeenteen may be an executor; and at fwenty one is at his own 
| difpofal, and may aliene his lands, goods, and chattels, A. female 
| alfo at Jeven years of age may be betrothed or Cue. in marriage ; 
| at nine is entitled to db wer; at twelve is at years of maturity, a 
| therefore may confent or difagree to marriage, and, if proved to 
have fufficient difcretion, may Dae her perfonal eftate ; at 
fourteen is at years of legal difcretion, and may choofe a guardian; 
at feventeen may be executrix; and at twenty one may difpote of 
| herfelf apd her lands. So that fullagein male or female is twenty 

one years, which.age is completed on the day preceding the anni- 
_verfary ofa perfon’s birth*; who till that time is an infant, and 
| fo filed i in law. Among the antient Greeks and Romans women 
were 


p i Sid, 424. 1P. Will. 703. gq Saik. 44, 623. 


464 Thee eae Sm, / Boox I. 


were never of age, but fubject to perpetual guardianfhip’, unlefs 
when married, “ nif convenifent in manum viri ?? and, when that” 
perpetual tutelage wore away in procefs of time, we find that, i 
females as well as males, full age was not till twenty five years *.9 
Thus, by the conftitutions of dificrent kingdoms, this period, 
which is merely arbitrary, and juris pofitrvi, is fixed at differen: 
times. Scotland agrees with England in this point; (both pro 
bably copying from the old Saxon conftitutions on the continent 
which extended the age of minority “ ad annum vigefimum primum 

“ et co ufque juvenes Jub tutelam reponunt’) but in Naples they | 
are of full age at®ezghteen; n France, with regard to marriage, 7 
not till thirty; and in Holland at twenty jive. iy 


3. Inrants have various privileges, and various difabilities : 
but their very difabilities are privileges; in order to iecure them 39] 
from hurting themfelves by their own improvident acts. An in- 
fant cannot be fued but under the protection, and joining the 77 
name, of his guardian; for he is to defend him againft all attacks 
as well by law as otherwife": but he may fue either by his 4 
guardian, or prochein amy, his next friend who 1s not his guardian. | 
This prochein amy may be any perfon who will undertake the in-- | 
fant’s caufe; and it frequently happens, that an infant, by his 7 
proecheinamy,inttitutesafuitin equity againfta fraudulent guardian. 

In criminal cafes, an infant of the age of fourteen years may be 
capitally punifhed for any capital offence”: but under the age of J 
feven he cannot. The period between /even and fourteen 1s fub- : 
jeét to much uncertainty: for the infant fhall, generally fpeaking, 

be judged prima facie innocent; yet if he was doli capax, and 
could difcern between good and evil at the time of the offence 
committed, he may be convicted and undergo judgment and exe- 
cution of death, though he hath not attained to years of puberty ~ 


or 
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or difcretion®™. And fir Matthew Hale gives us two inftances, 
one of a girl of thirteen, who was burned for killing her mif 
trefs ; another of a boy fill younger, that had killed his compa- 
bien. and hid himfelf, who was hanged ; for it appeared by his 
hiding that he knew he had done wrong, and could difcern be- 
| tween good and evil: andin fuch cafes the maxim of law is, that 
_ malitia fupplet aetatem. So alfo, in much more modern times, 4 
boy of ten years old, who was guilty of a heinous murder, was 
held a proper fubject for capital punifhment, by the opinion of 
all the judges’. 


Witu regard to eftates and civil property, an infant hath 
many pr ivileges, which will be better underftood when we come 
to treat more particularly of thofe matters: but this may be faid 
in general, that an infant fhall lofe nothing by non-claim, or ne- 
elect of demanding his right; nor fhall any other /aches or negs — 
ligence be imputed to an infant, except in {ome very particular 
cafes. 


ir is getierally true, that an infant can neither aliene his 
lands, nor do any legal act, nor makea deed, nor indeed any 
manner of contract, that will bind him. But fill to all thefe rules 
there are fome exceptions; part of which were juit now men- 
tioned in reckoning up the different capacities which they aflame 
| at different ages: and there are others, a few of which it may 
_ not be improper to recite, as a general {pecimen oi the whole. 
| And, firft, it is true, that infants cannot aliene there eftates: 
| butinfant truftees, or mortgagees, are enabled to convey, under 
| the direGion of the court of chancery or exchequer, or other 
| courts of equity, the eftates they hold in truft or mortgage, to 
fuch perfon as the court fhall appoint*., Alfo it is generally true, 
that an infant can do no legal act: yet an infant, who has an 
_ advowfon, may prefent to the benefice when it becomes void*. 
| For the law in this cafe difpenfes with one rule, in order to 


1 Sh dy main 
| 3% x Hal. P.C. 16. z Stat. 7 Ann.c.19. 4 Geo. III, c 16, 
y Fofter. 73. a Co. Litt, 172, 


a, 


chafe is incomplete: for when he comes to age, he may either © 


466: The Riegurs Boox i. 


maintain others of far greater confequence: it permits an infant 
to prefent a clerk (who, if unfit, may be rejected by the bifhop) 
rather than either fuffer the church to be unferved til] he comes 
of age, or permit the infant to be debarred of his ay by lapfe 7 
tothe bifhop. An infant may alfo purchafe lands, but - his purs 


agree or difagree to it, as he thinks prudent or proper, without we || 
alleging any reafon ; and fo may his heirs after him, if he dies © 
without having completed his agreement. It is, farther, ge- | 
nerally true, that an infant, under twenty one, can make no ; 
deed but what is afterwards voidable: yetin fome cafes* he may | 
bind himifelf apprentice by deed indented, or indentures, for ) 
feven years; and“ he may by deed or will appoint a guardian to 7 
his children, if he hasany. Laftly, it is generally true, that an 
infant can make no other contract that will bind him: yet he © 
may bind himfelf to pay for his neceflary meat, drink, apparel, _| 
phyfic, and fuch other neceffaries; and likewife for ais good — 
teaching and inftruétion, whereby he may profit himfelf after- - 


wards®. And thus much, ati Lo aa forthe ape and dif | 
abilities of infants. 


b Co. Litt..2. d Stat. ra Car. Il. c. 443% Hi 
€ Stat. 5 Eliz, c, Ae 43 Eliz.c.2. Cro. ¢ Co. Litt. 173, PB 
Car, 1796 : ‘ 


Ch. 18. of PERSONS, 467 


WCHAPTER THE\EIGHT EENTE: 


Or CORPORATIONS. 


“7 E have hitherto confidered perfons in their natura ul capas 
"cities, and have treated of their rights andduties. But, 

as all perfonal Sitatie die with the perfon ; fai as the neceffary 
forms of inveiting a feries of individuals, one after another,’ with 
the fame Real rights, would be very inconvenient, if not ime 
practicable; it has been found neceflary, when it is for the ad- 
vantage of the public to have any particular rights kept on foo€ 
and cofavainag to conititute artificial perfons, ts may maintain 

a perpetual’ mangas and enjoy a kind of legal immortality. 


Tes & artificial perfons are called bodies eb. bodies. cor- 
porate, (cor rpora corporata) or corporations: of which there is a 
gr eat variety fublifting, for the advancement of religion, of learn- 
ing, and of commerce; in order to preferve entire “and for ever 
tore rights and immunities, which, if they were granted, only» 
to thot individuals of which the body corporate is compofed, 
would upon their death be utterly loft and extinct. To fhew the 
} advantages of thefe incorporations, let us confider the cafe of a 
collegé in either of out univerfities, founded ad ffudendum et oran- 
dum, for the encouragement and fupport of religion and learning, 
If this was a mere voluntary aflembly, the individuals which com- 
pole it’might’indeed read, pray, ftudy, and perform fcholaftic 
exercifes together, fo long as they ‘lt agree to do fo; but they 


Lilla could 
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could neither frame, nor receive, any laws or rules of their con-— 
duct ; none at leaft, which would have any binding force, for 
want of acoercive power to createa fuflicient obligation. Nei-) 
ther could they be capable of retaining any privileges or immu- 
nities: for, if fuch privileges be attacked, which of all this un- 
connected affembly has the right, or ability, to defend them? 
And, when they are difperfed by death or otherwife, how fhall 
they transfer thefe advantages to another fet of ftudents, equally 
unconnected as themfelves? So alfo, withregard to holding eitates 
or other property, if land be granted for the purpofes of religion 
or learning to twenty individuals not incorporated, there is no 
legal way of continuing the property to any other perfons for the 
fame purpofes, but by endlefs conveyances from one to the other, 
as often as the hands are changed. But, when they are conlolida: 
ted and united into a corporation, they and their fucceflors are 
then confidered as one perfon in law: as one perfon, they have 
one will, which is colleéted from the fenfe of the majority of the 
individuals: this one will may eftablifh rules and orders for the 
regulation of the whole, which are a fort of municipal laws of 
this little republic; or rulesand ftatutes may be prefcribed to it 
at it’s creation, which are then in the place of natural laws: the 


aes a sete > 2S 


ome 


privileges and immunities, the eftates and poflefiions, of the cor-, — 


poration, when once vefted in them, will be for ever vetted, 


withoutany new conveyance to new fucceffions ; for all the indi- ri 


vidual members that have exifted from the foundation to the pre: 
fent time, or that fhall ever hereafter exift, are but one perfon in 
law, a perion that never dies : in like manner as the river Thames 
is ftill the fame river, thoughthe parts which compofe it are 
changing every inftant. 3 | 


Tue honour of originally inventing thefe political conftitu- 
tions entirely belongs tothe Romans. They were introduced, as 
Plutarch fays, by Numa; who finding, upon his acceflion, the 
city torn to pieces by the two rival factions of Sabines and Ro- 
mans, thought ita prudent and politic meafure, to fubdivide thefe 
two into many fmaller ones, by inftituting feparate focieties of 

every @ 


“ 


aa 
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every manual trade and profefiion. They were afterwards much 
confidered by the civillaw*, in which they were called wniver/i- 
tates, as forming one whole out of many individuals ; or collegra, 
from being gathered together: they were adopted alfo by the 
canon law, for the maintenance of ecclefiaftical difcipline; and 
from them our fpiritnal corporations are derived. But ourlaws 
have confiderably refined and improved upon the invention, ac- 
cording to the ufual genius of the Englifh nation: particularly 
with regard to fole corporations, confifting of one perion only, 
| of which the Roman lawyers had no notion ; their maxim being 
that “ ¢res faciunt collegium’.’ Though they held, that if a cor- 
poration, originally confifting of three perfons, be reduced to one, 
“ funiverfitas ad unum redit,”’ itmay {till fubfittas.a corporation, 
et flet nomen univerfitatis,”’ 


BeFrore we proceed to treat of the feveral incidents of cor- 
porations, as regarded by the laws of England, let us firft take a 
view of the feveral forts of them; and then we fhall be better 
enabled to apprehend their refpective qualities. 


Tue firft divifion of corporations is into aggregate and /ole. 
Corporations aggregate confift of many perfons united together 
into one fociety, and are kept up by a perpetual fucceflion of 
members, fo as to continue for ever: of which kind are the 
mayor and commonalty of acity, the head and fellows of a col- 
lege, the dean and chapter of a cathedral church. Corporations 
fole confift of one perfon only and his fucceflors, in fome parti- 
cular ftation, who are incorporated by lawin order to give them 

fome legal capacities and advantages, particularly that of perpe- 
tuity, which in their natural perfons they could not have had. 
In this fenfe the king is a fole corporation’: fo is a bifhop: fo 
are fome deans, and prebendaries, diftinc: from their feveral 
chapters: and fois every parfon and vicar. And the neceflity, 


or at leaft ufe, of this inftitution will be very apparent, if we 
confider 


a Pfok 3.4.4. per tof. GE fase aes 
b Ff. 50. 16. 8. d@ Co. Litt.43. 
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confider the cafe of a parfon ofa church. At the original endow- 
ment of parifh churches, the freehold. of the church, the church-’ 


yard, the parfonage houfe, the glebe, and the tithes of the pa- |] 


rifh, were vetted in the then parfon by the bounty of the donor, 
as atemporal recompente to him for his fpiritual care of the in- 


habitants, aud with intent that the fame emoluments fhould ever: “|| 
afterwards continue as a recompenie for the fame care. But how! | 


was this to be effected? The freehold was vefted in’ the parfon ; 
and, ifwe fuppofe it veited in his natural capacity, on’ his death 
it might defcend to his heir, and would be liable to his debts’ and: 


incumbrances:. or, at beft, the heir might’ be’ compellable, at | 
fome trouble and expenfe, to convey thefe rights: to the fueceed= 


ingincumbent, The law therefore has wifely ordained, that the’ 
parfon, guatenus parfon, fhall never die, any more than’ the king ;’ 


by making him and his fucceffors a corporation. By which means’ 


all the original rights of the parfonage are préferved entire to the 


fucceffor: for the prefent incumbent, and- his- predeceflor who! — 


lived feven centuries ago, arein lawone’ and’ the fame’ perfor’; 
and what was given tothe qne was given to the other alfo. 


AnoTHeER divifion of corporations, either fole or aggrevate, 
is into ecclefiajtical and lay. FE cclefiaftical corporations ‘aré where’ 
the members that compofe it are entirely {piritual’ perfors’; fuch’ 
as bifhops, certain deans,. arid, prebendaries ;\ all’ archdeaconsy. 
parfons, and vicars; which are  fole corporations: dearis’ attd® 
chapters’ at: prefent,. and formerly prior and’ convent, abbot and! 


monks and: the like, bodies aggregate. Thefe are erected for : 
the furtherance of religion, and perpetuating’ the rights of’ the ‘| 
church. Lay corporations are of two forts, civil and eleemofynary. 


The civil are fuch as are erected for a variety of temporal’ purpo- 
fes. The king, for inftance, ismade a corporation’ to prevent in 
general the poilibility of an'interregnum or'vacancy of the throne, 
and to preferve the poffeffions of’ the crown entire; for, inie- 
diately upon the demife of one king, his fucceffor is, as we have 
formerly feen, in full poffeflion of the regal rights and dignity. 
Other lay corporations are erected for the good government of a 
town 


‘a 
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town or particular diftriét, as a mayor and commonality, bailiff 
and burgefles, or the like: fome for the advancement and regu- 
lation of manufactures and commerce; as the trading companies 
of London, and other towns: and fome for the better carrying 
on of divers {pecial purpofes; as churchwardens, for confervation 
of the goods of the parifh; the college of phyficians and com- 
pany of furgeons in London, for the improvement of the medi- 
cal fcience; the royal fociety, for the advancement of natural 
knowlege; and the fociety of antiquarians, for promoting the 
ftudy of antiquities. And among thefe I am inclined to think the 
general corporate bodies of the univerfities of Oxford and Cam- 
bridge muft be ranked: for it is clear they are not {piritual or 
eccletiaftical corporations, being compofed of more laymen than 
clergy: neither are they cleemofynary foundations, though fti- 
pends are annexed to particular magiftrates and profeffors, any 
more than other corporations where the adting officers have ftand- 
ing falaries; for thefe are rewards. pro opera et labore, not charit- 
able donations only, fince every ftipend is preceded by fervice and 
duty; they feem therefore to be merely civil corporations. The 
eleemofynary fort are fuch as are conftituted for the perpetual dif- 
tribution of the free alms, or bounty, of the founder of them 
to fuch perfons as he has directed. Of this kind are all hofpitals 
for the maintenance of the poor, fick, and impotent ; and alk 
colleges, both zm our univerfities and cut* of them: which colleges 
are founded for two purpofes; 1. For the promotion of piety 
and learning by proper regulations and ordinances. 2. For im- 
parting affiance to the members of thofe bodies, in order to 
enable them to profecute their devotion and ftudies with greater 
eafe and affiduity. And all thefe eleemofynary corporations are, 
firidtly fpeaking, lay and not ecclefiaftical, even though com- 
pofed of ecclefiaftical perfons , and although they in fome things 
partake of the nature, privileges, and reftriGions of ecclefiaftical 
bodies. | 
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- Havine thus marfhalled the feveral fpecies of corporations, || 
let us next proceed to confider, 1. How corporations, in general, 
may be created. 2. What are their powers, capacities, and in- |} 
capacities. 3. How corporations are vifited. And 4. How they | 
may be diffolved. | Kul 


I. Corporations, by the civil law, feem to have beer © 
created by the mere act, and voluntary aflociation of their mem- 
bers; provided fuch convention was not contrary to law, for then 
it was illicitum collegium*®. It does not appear’ that the prince’s 
confent was neceflary to be actually given to the foundation of 
them; but merely that the original founders of thefe voluntary — 
and friendly focieties (for they were little more than fuch) fhould 
not eftablith any mectings in oppofition to the laws of the ftate. 


But, with usin England, the king’s confent is abfolutely ne- 
ceflary to the erection of any corporation, either impliedly or ex- 
prefsly given’. ‘Phe king’s implied confent is to be found in cor 
porations which exift by force of the commonlaw, to which our 
former kings are fuppofed to have given their concurrence; com- | 
mon law being nothing elfe but cuftom, arifing from the univer- 
fal agreement of the whole community. Of this fort are the 
ding himfelf, all bifhops, parfons, vicars, churchwardens, and 
fome others; who by common law have ever been held (as far as 
our books can fhew us) to have been corporations, virtite officit; 
and this incorporation is fo infeparably annexed to their offices, 
that we cannot frame a complete legal idea of any of thefe per- 

fons, 


& Ff. 47.22.31. Neque focietas, neque col- 
legiun, neque hujufmodi corpus paffim omnibus 
babere conceditur ; nam et legibus, et fenatus 
confultis, ct principalibus conftitutionibus ea res 
coercetun, Ff. 30H. 2. 

h Cities and towns were firft erected into 
eorporate commuuities On the continent, 


and éndowed with many valuable privi- 
leges, about. the eleventh century: (Ro- 
bertf. Ch. V. i. 30) to which the confent 
of the feodal fovereign was abfolutely ne- 
ceflary, as many of his prerogatives and 
revenues were thereby confiderably dimi- 
nifhed. 
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fons, but we muft alfo have an idea of acorporation, capable to 

- tranfmit his rights to his fucceffors, at the fame time. Another 

_ method of implication, whereby the king’s confent is prefumed, 

is as to all corporations by frefcription, fuch as the city of Lon- 
don, and many others!, which have exifted as corporations, time 
whereof the memory of man runneth not to the contrary; and 
therefore are looked upon in law to be well created. For though 
the members thereof can fhew no legal charter of incorporation, 
| yet in cafes of fuch high antiquity the law prefumes there once 
was one; and that by the variety of accidents, which a length of 
time may produce, the charter is loft or deftroyed. The methods, 
by which the king’s confent is exprefsly given, are either by act 
of parliament or charter. By act of parliament, of which the 
royal affent is a neceffary ingredient, corporations may undoubt- 
edly be created’: but it is obfervable, that moft of thofe flatutes, 
which are ufually cited as having created corporations, do either 
confirm fuch as have been before created by the king; as in the 
cafe of the college of phyficians, erected by charter 10 Hen. VIII", 
which charter was afterwards confirmed in parliament’; or, they 
permit the king to erect a corporation’ in futuro with fuch and 
fuch powers; as is the cafe of the bank of England”, and the 
fociety of the Britifh fifhery". So that the immediate creative act 
4s ufually performed by the king alone, in virtue of his royal 
prerogative’. 


| Ayxz the other methods therefore whereby corporations exift, 
- by common law, by prefcription, and by act of parliament, are 
for the moft part reducible to this of the king’s letters pa- 
tent, or charter of incorporation. The king’s creation may be 
| performed by the words ‘* creamus, erigimus, fundamus, incorpo- 
<< ramus,” or the like. Nay it is held, that if the king grants toa 
fet of men to have gildam mercatoriam, a mercantile meeting or 
| Mmm afflem+ 
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iro Rep. 29. 1 Roll. Abr. g1a, n Stat. 23 Geo. II. ¢. a4. 
k 8 Rep- 114. | @ See pag, 27%.’ 

| 1 14 & 15 Hen. VIII. €. 5. 
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affembly ® this is alone fuilicient to incorporate and eftablifh them 
for ever’. 


\ 


Tue paliament, we obferved, by it’s abfolute and tranfcen- || 


dent authority, may perform this, or any other act whatfoever : 
and actually did perform it to a great extent, by ilatute 39 Eliz. — 
c. 5. which incorporated all hofpitals and houfes of correction | 
founded by charitable perfons, without farther trouble: and the 

fame has been done in other cafes of charitable foundations. But | 
otherwife it has not formerly been ufual thus to intrench upon 
the prerogative of the crown, and the king may prevent it when 
he pleafes.. And in the particular inftance before mentioned, it 
was done, as fir Edward Coke obferves", to avoid the charges ||| 
of i incorpoi ration and licences of mortmain in fmall benefactions; © 


which in his days were grown fo great, that they difcouraged %| 


many men from undertaking thefe pious and charitable works. . 


Tue king (it is faid) may grant to a fubje& the power of | 
erecting corporations*, though the contrary was formerly held": 
that is,he may permit the fubject to name the perfons and powers 
‘of the corporation at his pleafure; but it is really the king that 
erects, and the fubject is but the inftrument: for though none 
but the king can make a corporation, yet guz r facet per alium, facit 
oper fe - 3M this manner the chancellor of the univerlity of Ox- 
ford has power by charterto erect corporations; and has actually 
often exerted it, in the erection of feveral matriculated compa- — 
‘nies, now fubfifting, of tradefmen fubfervient to the ftudents. ! 


WHEN a corporation is erected, a name mutt be given its 
and by that name alone it mutt fue, and be fued, and do all legal 
acts 3 


“ \ 


1 \ a, 
p Gild fignified among the Saxons a fra* | q 10 Rep. 30. 1 Roll. Abr. 513. © ge 
‘ternity, derived from the verb gildan to x 2 Inft. 722. 
‘pay, becaufe every man paid his fhare to- s Bro. Abr. tit. Prerog. 33. Viner. Pre- 
wards the expenfes of the community. And rog. 88. pl. 16. wee 
‘hence their place of meeting is frequently t Yearbook, 2 Hen. VII. 13. 
called the Gild=halls v 10 Rep. 33. 
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‘ads; thoughavery minute variation therein is not material". 
| Such nameis the very-being of it’s conititution; and, though it 
| is the will of the king that erects the corporation; yet the name 
| asthe knot of it’s combination, without which it could not per- 
' form it’s corporate fundions”. ‘The name of incorporation, fays 
| fir Edward Coke, is asa proper name, or name of baptifm; and 
| therefore when a private founder gives his college or hofpital a 
| name, he does it only as a. godfather; and by that fame name the 
| king baptizes theincorporation™. 


quires many powers, rights, capacities, and incapacities, which 
we are next toconfider. Some of thefe are neceflarily and infe- 
parably incident to every. corporation; which incidents, as foon 
as a corporation is duly erected, are. tacitly annexed of courfe’. 
As, 1. Tohave perpetual fuccefiton, This is the very end of it’s 
incorporation :. for there cannot be a fucceflion for ever without 
an incorporation’ ;. and therefore all aggregate corporations have 
_ a power necellarily implied. of electing members in the room of 
fuch as go off*. 2. To fue or be fued, implead or be impleaded, 
grant or receive, by it’s corporate name, and do all other aéts as 
natural perfons may. 3. To purchafelands, and hold them, for 
the benefit of themfelves and their fucceffors:. which two are 
confequential to the former. 4. To have acommon ieal. Fora 
corporation, being an invilibie body, cannot manifeft it’s inten- 
/— tions by any perfonal act or oral difcourfe: it therefore acts and. 
{peaks only by it’s common feal., For, though the particular. 
members may exprefs their private confents to any act, by words, 
or figning their names, yet this does not bind the corporation : 
| jtis the fixing of the feal, and that only, which unites the feveral 
| affents. of the individuals, who compofe the community, and 
| make one joint aflent of the whole. 5. To make by-laws or 


HW. ArTeR a corporation, is fo formed and named, it’ ac- 
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private ftatutes for the better government « of the corporation ; 
which are binding upon themfelves, unlefs contrary to the laws 
of the land, and “then they are void. ‘This is alio included by 
Jaw in the very act of incorporation®: for, as natural reafon is — | 
given to the natural body for the governing it, fo by-laws or fta- sl 
tutes area fort of political reafon to govern the body politic, 

And this right of making by-laws for their own government, not 
contrary to the law of the land, was allowed by the law of the 
twelve tables at Rome‘. But no trading company is, with us, ? 
allowed to make by-laws, which may affect the king’s preroga- 7 
tive, or the common profit of the people, under penalty of 4ol. M 
unlefs they be approved by the chancellor, treafurer, and chief — 
juttices, or the judges of affife in their circuits: and, even hous a 4 
they be fo approved, itill if contrary to law they are void’. Thefe — 
five powers are infeparably incident to every corporation, at leaft 4 | 
to every corporation aggregate: for two of them, though they — : 
may be practifed, yet are very unneceflary to a corporation fle; 
viz. to havea corporate feal to teftify his fole affent, and to make 4 | 
ftatutes for the regulation of his own condué, [ 


\ 


THERE are alfo certain privileges and difabilities that attend 
an aggregate corporation, and are not applicable to fuch as are 
fole ; the reafon of them ceafing, and of courfe the law. It tint 
always appear by attorney; for it cannot appear in perfon, beings 

as fir Edward Coke fays‘, invifible, and exifting only in intend-_ 
ment and confideration of law. It can neither maintain, or be a | 
made defendant to, an action of battery or fuch like perfonal i In-— - 3 
juries ; for acorporation can neither beat, nor be beaten, in it’s i 
“body politic’. A corporation cannot commit treafon or felon ef 
or other crime, in it’s corporate capacity": though it’s members F 
Hae in their diftinét individual capacities’. Neither i is it capable 


of 7" 


ay 


c Hob, arr. ny ro Rep. 32. wie 

d Sodales legem quam volent, dum ne Aah ex °° i The civil law alfo ordains that, for the i 
publica lege corrumpant, fibi ferunto. -mifbehaviour of a body gorporate, the di- 7 

é State 19 Hen. VII. c.7. 3x1 Rep, 54. - retors ‘only fhall be ‘anfwerable in. their pers. 

£ to Rep. 32. {onal capacities. Fy. 4 3-156 
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_ of fuffering atraitor’s or felon’s punifhment, for it is not liable 
to corporal penalties, nor to attainder, forfeiture, or corruption 
of blood. It cannot be executor or ‘adminiftrator, or perform 
any perfonal duties; for it cannot take an oath for the due exe- 
cution of the office. It cannot be feiled of lands to the ufe of 
another’; for fuch kind of confidence is foreign to the end of 
it’sinftitution, Neither can it be committed to prifon*; for it’s 
-exiftence being ideal, no man can apprehend or arreft it. And 

_ therefore alfo it cannot be outlawed; for outlawry always fup- 

ofes a precedent right of arrefting, which has been defeated by 
the parties abfconding, and that alfo a corporation cannot do: 
for which reafons the proceedings to compel a corporation to ap- 
pear to any fuit by attorney are always by dittrefs on their lands 
and goods!. Neither can a corporation be excommunicated : for 

-— it has no foul, asis gravely obferved by. fir Edward Coke”: and 

| therefore alfo it is not liable ta be fummoned into the ecclefiafti- 

-cal courts upon any account ; for thofe courts act only pro /alute 
animae, and their fentences can only be inforced by fpiritual cen- 

fures: a confideration, which, carried to it’s full extent, would. 
alone demonttrate the impropriety of thefe courts interfering in 
any temporal rights whatfocver, | 


i ~ 


> Tuere arealfo other incidents and powers, which belong to 
fome fort of corporations, and not to others. An aggregate corpo- 
ration may take goods and chattels for the benefit of themfeives 
af ‘and their fucceflors, but a fole corporation cannot": for fuch 
“moveable property is liable to be loft or imbezzled, and would 
| raifea multitude of difputes between the facceflor and executor ; 
which the law is careful to avoid. In ecclefiaftical and eleemofy- 
nary foundations, the king or the founder may give them rules 


N= laws, ftatwtes, and ordinances, which they are bound to on 
) ut 


& ® 
 j Bro. Abr. tit. Feoffm. al ufes. 40. Bacon 1 Bro. Abr. tit. Corporation. 11. Outlaws 
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but corporations merely lay, conftituted for civil purpofes, are — 
fubject to no particular ftatutes ; but tothe common law, and to © 
their own by-laws, not contrary to thelaws of the realm®, Ag- || 
eregate corporations alfo, that have by their conftitution a head, ( 
as adean, warden, mafter, or the like, cannot do any acts during 
the vacancy of the headthip, except only appointing another ; 
neither are they then capable of receiving a grant; for fuch cor- 
poration is incomplete without a head?. “But there may be a cor- ” 
poration aggregate conftitated without a head? : as the collegiate : 
church of Southweil in Nottinghamfhire, which confifts only ‘of | 
prebendaries ; and the governors of the Charter-houfe, London, K 
who have no prefident or fuperior, but are all of equal authority. | 
In aggregate corporations alfo, the act of the major part is efteem- 
ed the aét of the whole’. By the civil law this major part muit 
have confifted of two thirds of the whole: elfeno a& could be 
performed’: which perhaps may be one reafon why they required 
- three at leaft to make a EDEpOR AON But, with us, any majority 
is fufficient to determine the act of the wae body. And whereas, 
notwithfianding the law fteod thus, fame founders of corpora- 
tions had made ice, in derogation of the common law, making 
very frequently the unanimous affentof thefociety to be neceflary 
to any corporate act; (which king Henry VIII found to be a great 
obftruction to lis projceed fehere of obtaining a furrender of — 
the lands of ecclefiaftical corporations) it was therefore enacted __ 
by ftatute 33 Hen. VIII. c, 27. that all private ftatutes fhall be @ 
utterly void, whereby any grant or election, made by the head, 
with the concurrence of the major part of the body, is Hable Bt 
to be obftruéted by any one or more, being the minority : but @ 
this ftatute extends not to any negative or neceflary voice, given | 
by the founder to the head of any fuch fociety. a | 


nae 
® 


We before obferved that it was incident to every corporation, 


to have a capacity to pur chale lands for themfelves and fucceflors: 
and es 
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and this is regularly true atthe common law’. But they are ex- 
cepted out of the flatute of wills"; fo that no devife of lands toa 
corporation by will is good: except for charitable ufes, by Ratute 
43 Eliz. c. 4": ‘which exception is again greatly narrowed by the 
Matute 9 Geo. Il. c. 36. And alio, by a great variety of ftatutes*, 
their privilege even of purchafing from any living grantor is 
much abridged; fo that now a corporation, either ecclefiattical 
or lay, muft have a licence from the king to purchafe’, before 
_( they can exert that capacity which is vefted in them by the com- 
/ mon law: noris even this in all-cafes fufficient. Theie flatutes 
| are generally called the ftatutes of mortmain; all purchafes rnade 
| by corporate bodies being faid to be purchafes in mortmain, 77 
-mortua mand: for the reafon of which appellation fir Edward 
Coke’ offers many conjectures; but there is one which feems 
whore probable than any that he has given us: viz. that thefe 
purchafes being ufually made by eccletiaftical bodies, the mem- 
bers of which (being profefled) were reckoned dead perfons im 
law, land therefore, holden by them, might with great pro- 
priety be faid to be held zn mortua manu. | 


 Isuaxt defer the more particular expofition of thefe fta- 
tutes of mortmain, till the next book of thefe commentaries, 
“when we fhall confider the nature and tenures of eftates; and 
alfo the expofition of thofe difabling Ratutes of queen Elizabeth, 
which reftrain fpiritual and eleemofynary corporations from alien- 
I ing fuch lands as they are at prefent in legal poffeftion of: only 
] “mentioning them in this place, for the fake of regularity, as 
j ftatutable incapacities incident and relative to corporations. 


1 | 
eae ane 


} > Tue general duties of all bodies politic, confidered in their 
} corporate capacity, may, like thofe of natural perfons, be reduced 


zor Lotz: 
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to this fingle one; that of ating up to the end or defign, what- a 
ever it Pe for which they were created by their ram dce: | 


Tl. I proceep therefore next to enquire, how thefe cor- 
porations may be vifited. For corporations being compofed of in- 
dividuals, fubject to human frailties, are liable, as well as private 
perfons, to deviate from the end of their inftitution. And for that — 
reafon the law has provided proper perfons to vifit, enquire into | | 
and correct all irregularities that arife in fuch corporations, either 
fole or aggregate, and whether ecelefiaftical, civil, or eleemofy- 
nary. With regard to all ecclefiaftical corporations, the ordinary 
is their vifitor, “fo conftiented by the canon law, and from thence — 
derived to us. The pope formerly, and now the king? as fupreme “@ 
ordinary, is the vifitor of the arch-bifhop or inetfodoliane the © 
mictropolitan has the charge and coercion of all his fuffragan bis 
fhops; and the bifhops in their feveral diocefes are in ecclefiafti- 
cal matters the vifitors of all deans and chapters, of all parfons | 
and vicars, znd of all other fpiritual corporations. "With refpect 
to all lay corporations, the founder, his heirs, or affigns, are the 
vifitors, whether the foundation be civilor eleemofynary; for in — 
a lay incorporation the ordinary neither can nor ought to Rh: . 


I Know itis generally faid, that civil corporations are fabjee: 
to no vifitation, but merely to the common law of the land; and — 
this fhall be prefently explained. But firft, as I have laid it down» 
as a rule that the founder, his heirs, or afligns, are the vifitors” 
of all lay-corporations, let us enquire what is meant by the foun- 
der. The founder of all corporations in the ftricteft and original | 
fenfe is the king alone, for he only can incorporate a fociety : 
and in civil incorporations, fuch as mayor and commonalty, SG 
where there are no pofteflions or endowments given to the body, 
there is no other founder but the king: but in eleemofynary ié 
foundations, fuch as colleges and hofpitals, where there is an en-— 
dowment of lands, the law diftinguithes, and makes two fpecies. 


of foundation; the one fundatio incipiens, or the incorporation, in 
, which 


We 
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which fenfe the king is the general founder of all colleges and 
hofpitals; the other fundatio perficiens, or the dotation of it, in 
which fenfe the firft gift of the revenues is the foundation, and 
he who gives them is in law the founder: and it is in is latt 
fenfe that we gener ally call a man the founder of a college or hof= 
pital”. But here the king has his prerogative: for, if the king 
| anda private man join in endowing an cleemolynary foundation, , 
the king alone fhall be the founder of it. And, in general, the 
king being the fole founder of all civil corporations, and the en- 
_ dower the perficient founder of all cleemofy nary ones, the right 
of vifitation of the former refults, according to the rule laid dow 
to the king; and of the latter, to the patron or endower. 


Tue king being thus conftituted by law the vifitor of all civil 
corporations, the law has alfo appointed the place, wherein he 
fhall exercife this jurifdiction: which is the court of king’s bench; 
where, and where only, all mifbehaviours of this kind of corpo- 
rations are enquired i into and redreffed, and all their controverfies 
decided. And this is what I underftand to be the meaning of our — 
Jawyers, when they fay that thefe civil corporations are liable to 
no vifitation; thatis, that the law having by immemorial ufage 
| appointed en to be vilited and infpected by the king their 
_ founder, in his majefty’s court of king’s bench, according to the 
rules of the common law, they ought not to Be vilited eMewitlenas 
_ or by any other authority. And thisi: isfottridtly true, that though 
the king by his letters patent had fubjected the college of phigh 
cians to the vifitation of four very Meinecable poae the lord 
| chancellor, the two chief juftices, and the chief baron; though 
- the college had accepted this charter with all poflible mans “of 
acquiefcenee, and had acted under it for neara century; yet, in 
17535 the authority of this provifion coming in dines on an 

Non appeal 


b 10 Rep. 33. corporations where no fpecial vifitor is ap- 
¢ This notion is perhaps too refined. The pointed. But, as it’s judgments are liable to 
| court of king’s bench, from it’s general fu- be reverfed by writs of error, it wants one 
| perintendent authority where other jurifdic- of the eflential marks of vifitatorial power, 
tions are deficient, has power to cegulate all 
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appeal preferred to thefe fuppofed vifitors, they directed the le- q 


eality of their own appointments to be argued: and, as this col- a | 


lege was merely a civil and not an eleemofynary foundation, they 4 
at length determined, upon feveral days folemn debate, that they a 
had no jurifdiction asvifitors; and remitted the appellant (ifaggrie- 
ved) to his regular remedy in his majefty’s court of king’s bench. 


As toeleemofynary corporations, by the dotation the founder 


and his heirs are of common right the legal vifitors, to fee that a 


that property is rightly employed, which might otherwife have 
defcended to the vifitor himfelf: but, if the founder has appoint-— 
ed and afligned any other perfon to be vifitor, then his aflignee 
fo appointed is invefted with all the founder’s power, in exclufion _ 
of his heir. Eleemofynary corporations are chicfly hofpitals, or 
collegesin the univerfity. Thefe were all of them confidered by 


the popifh clergy, as of mere ecclefiaftical jurifdiction: How- 


ever, the law of the land judged otherwife ; and with regard to | 
hofpitals, it has long been held‘, that if the hofpital be {piritual, 
the buhop thall vifit; but if 1a the patron. Thisright of lay 4 
patrons was indeed a abeitle ed by ftatute 2 Hen. V.c. 1. which or- | 


dained, that the ordinary te vilit a// hofpitals founded by fub- | | 


jects 5 though the king’s right was referved, to vifit by his com- 4 
fee sa fuch as were of royal foundation. But the fubject’s | 
right was in part reftored by ftatute 14 Eliz. c. 5. which directs | 
the bifhop to vifit fuch hofpitals-only, where no vifitor is ap- 7 
pointed by the founders thereof: and all the hofpitals founded by © 
virtue of the ftatute 39 Eliz.c. 5. are to be vifited by fuch perfons § 
as {hall be nominated by the refpective founders. But ftill, ift 
founder appoints nobody, the bifhop of the diocefe muft vifit®. 7 
: me - Ban) 
CoLLEGEs in the univerfities (whatever the common law # 
sak now, or might formerly, judge) were certainly confidered — 
» by the popith clergy, under whofe direction they were, as eccle- — 
fiaflical, or at leatt as c/erical, corporations; and therefore the | 
right of vilitation was claimed by the ordinary of the diocefc. — 
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This is evident, becaufe in many of our moit antient colleces, 
where the founder had a mind to fubject them to a vifitor fe 
own nomination, he obtained for that purpofe a papal bulle to 
exempt them from the jurifdiction of the ordinary; feveral ot 
which are ftill preferved-in the archives of their refpective focieties.. 
Andin fome of our colleges, where no {pecial vilitor is appointed, 
the bifhop of that diocefe, in which Oxford was formerly com- 
prized, has immemorially exercifed vifitatorial authority ; which 
can be afcribed to nothing elfe, but his fuppofed title as ordinary 
to vifit this, among other ecclefiaftical foundations. And it is 
_ not impoffible, that the number of colleges in Cambridge, which 
are vilited by the bifhop of Ely, may in part be derived from the 
fame original. ; 


_._. Bur, whatever might be formerly the opinion of the clergy; 
it is now held as eftablifhed common law, that colleges are lay 

| corporations, though fometimes totally compofed of ecclefiaftical 
perfons; and that the right of vifitation.does not arife irom’ any 
principles of the canon law, but of neceflity was created by the 
common law‘. And yet the power and jurifdiction of vifitors in 
colleges was left fo much in the dark at common law, that the 
whole do¢trine was very unfettled till the famous cafe of Philips 
and Bury’. In this the main queftion was, whether the fentence 
of the bifhop of Exeter, who (as vifitor) had deprived doctor 
Bury the rector of Exeter college, could be examined and re- 
_ drefled by the court of king’s bench. And the three puilne judges 
were of opinion, that it might be reviewed, for that the vifttor’s. 
‘jurifdiGion could not exclude the common law ; and accordingly 
judgment was given in that court. But the lord chief juftice 
Holt, was of a contrary opinion; and held, that by the common 
law the office of vifitor is to judge according to the flatutes of 
the college, and to expel and deprive upon juft occafions, and to. 
hear all appeals of courfe: and that from him, and him only, 
the party grieved ought to have redrefs; the founder having re- 

op NET. 2 pofed. 
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pofed in him fo entire a confidence, that he will adminifter juf- i 


tice impartially, that his determinations are final, and examinable 
in no other court whatfogver. And, upon this, a writ of error 
being brought i in the houfe oflords, they concurred in fir John 
Holt’ s opinion, and reverfed the judgment of the court of king’s 
bench. To which leading cafe all fubfequent determinations 
have been conformable. But, where the vifitor is under a tempo- 

rary difability, there the court of King’ s bench will interpofe, to 
prevent a defect of juftice’. Alfoit 1s faid', that if a founder of 
an eleemofynary foundation appoints a vifitor, and limits his ju- 


rifdiction by rules and ftatutes, if the vifitor in his fentence ex- | 


ceeds thofe rules, an action lies againft him; but it is otherwife, 
where he miftakes in a thing within his power. 


IV. We come now, in the laft place, to confider how cor- 
porations may be diflolved. Any particular member may be dif- 
franchifed, or lofe his place in the corporation, by acting ¢ con- 
trary to the laws of the fociety, or the laws of the land; or he 
may refign it by his own voluntary act®, But the’ bode politic 
may alfo itfelf be diffolved in feveral ways 3 which diffolution is 
the civildeath of the corporation: and in this cafe their lands. 
and tenements fhallrevert to the perfon, or his heirs, who granted 
them to the corporation; for the law doth annex a condition to 
every fuch grant, that if the corporation be diflolved, the grate % 
fhall have the lands again, becaufe the canfe of the grant faileth'. 
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dhe erant is indeed only during the life of the corporation ; a | 
which may endure for ever: but, ie: that life is determined by tt 


the diffolution of the body politic, the grantor takes it back by 
reverfion, as in the cafe of every other grant for lite. The debt 
ofa corporation, either to or from it, are totally extinguifhed 
by it’s diffolution ; fo that the members thereof cannot recover, @ 
or be charged eth them, in their natural capacities”: agreeable 
to that maxim of the Sail law”, “* ft quid univerfitati debetur, 
s Jng ngulis non debetur 5 3 nec, quod debet univerfitas, finguli debent.” 
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A corPoRATION may be diffolved. 1. By act of parlias 
ment, which is boundlefs in it’s operations. 2. By the natural 
death of all it’s members, in cafe of an aggregate corporation, 
3. By furrender of it’s franchifes into the hands of the king, 
which is a kind of fuicide. 4. By forfeiture of it’s charter, 
through negligence or abufe of it’s franchifes; in which cafe 
‘the law judges that the body politic has broken the condition 
} upon which it was incorporated, and thereupon the incorporation 
| is void. And the reguiar courfe is to bring an information in na- 
| ture ofa writ of guo warranto, to enquire by what warrant the 
| members now exercifé their corporate power, having forfeited it 
by fuch and fuch proceedings. Theexertion of thisact of law, 
for the purpofes of the ftate, in the reigns of king Charles and 
} king James the fecond, particularly by feifing the charter of the 
city of London, gave great and juft offence; though perhaps, in 
firictnefs of law, the proceedings in maft of them were fuffi- 
ciently regular; but the judgment againft that of London was 
reverfed by act of parliament® after the revolution ; and by the 
fame ftatute it is enacted, that the franchifes ,of the city of Lon- 
don fhall never more be forfeited for any caufe whatfoever. And, 
becaufe by the common law corporations were diffolved, in cafe 
the mayor or head officer was not duly elected on the day ap- 
pointed in the charter or eftablifhed by prefcription, it is now 
provided’, that for the future no corporation fhall be diflolved 
upon that account ; and ample directions are given for appoint- 
ing a new officer, in cafe there be no election, or a void one, 
‘made upon the charter or prefcriptive day. 
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